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2000 4 10 H , & FEHIESR 38 5 2 5 23 (SEC) Ml 135 4 1Y 10b5 — 1
RO DAVF 2 i BE LS M 5 (22 B2 ) 55 5 2% (N B 28 ) vl i i
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MINFESE S X —E Y& SEC FEIEBEVFIA h B Il M St 2 5, o BEAIGIIE
WIXE B 2T HORBCR PRI AT 3 (B e R ) o AT L ZE ST N
(8P T I, 100 -5 BRI 5 (2 B 55 5 &L PRI, H 5 #
585 AR AR AR 4 2500 B — 2, BN (o) TR E M B e W)
B T R SEAT N E (1 55 AR 4 3 35 X AR 2 BE R R 17 1) A 3
5. HE N (c) TR B i = 0 B A g ek AT 9 A TR E B ORE

(3) BAXTHEAERG HENFEELMNEE RN R 85T E R
IR EER), H P AREMERH AR LK M hip://www. court. gov. cn/
shenpan — xiangqing —4709. html,2018 4 8 H 15 H 7 [,

253



WEZR A (3 A

ATHERHT B4 (1) BT A AR MIES L2 A5 (2) “45m”
R B CHFATUESR K32 5 (3) o 5 AR JR L 32 “ )7, 5N 4
2y R SRR ) 55 4 Sl A B A R 48 A R A U
PR X IO DG 2R
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1E 2007 4%, SEC f K 3L T il 2 22 & 11 R AEAE 2 Bl i 22 5
Z B ACH) [ A, BT SEC #4323 F 4L H) Thomsen 23 FF 37~ , B LA Hb
T ST ELAE S e 1 285 R A T A8 o 28 iy 5 ABLAEABE IS, Kl JH 22
Gyt AT W358 2 A PR W 4845 TR AR P A g 4]

2009 4, —F LATIAE 38 2 11K R X6 G 0 S E AFF 5% Sk B & 4, ek
T T ETRT 1005 — 1 AR (¢) W2 Bl “ A AR i A E I 1 25
B, PR30, Jagolinzer PR MR R . (1) MK HE 22 5 1T
NHEAT AR 25 3K 32 3 0 < BBk T 3, Ui T 5 % Bl 4R ((abnormal
return) ; (2) Wl A IESR 320 SR K AETEM S I Z )5, IR FEA Mg 19
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N 2 o e 48 15 1) v A R 100 38 B TR AT R 28 5 B S I 1) Ak
FEYE 5 Jagolinzer 4% (1) SEUE AT 45 A AF — &, ] AT AR XA — 1R

(4] See Stanley Yorsz, 1065 — 1 Plans Under Increased Scrutiny, Business Law Today,
Vol. 3, 56, 2008.

[5) See Alan D. Jagolinzer, SEC Rule 10b5 — 1 And Insiders’ Strategic Trading, MGT.
SCI, Vol. 55, 224, 228 —229, 2009.
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[ R, T 28 13 23 9 e 4 R TR AT IR VEME R TIE SR 32 5 . (2) B
F i A HEMb M RE | 55 10b5 — 1 (b) FLIU b A 0GB bR EA 45 &, 77k
W< T (scienter ) HEBR H P #5538 Sy 22 b4 1B A 1 28505 5 T 3K i 2k
JA = AT SEC YR BV, I 5 B0HURE 28 ) 1Sl B £ IG5

H 13 R A AR 6 T A R 8 B & 1 e R | G AR B 1
X G B GRS A Gy TR ™ 4 T AR 2 B8 AN, (N FE 38 5 Al ik
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HAFEE NS E RS KT, BE R, (2) SRS
Al I A BRUE SR 28 5y A B0 FH U3 il 35 T B4 A1 L ke AR 17 o) 2 i 2%
FHLE , 02 38 20 T 08 AR AN R L AT 4, SR, AR SCHE R i ik
S . ) B R AN S 9 A 50 B 5 5 T ) A B LA b 8 10  52 5 )
FIIU G B AR RAR AT, A b, DA 36 L (27 B9 3R SE Rl X6 9 8
22 5 VT X0 R0 ) e R AR R, 45 A e R 1 v LR T S A R R Y
LTS R Ay R A NS SR E X,

PRLIMG , AR SCHE T R 0 N 280 43 SR DU Y5 1 2, A SCas FE R 4 1) R s
TERELAT 9 FEIE SR 1k W 22 55 1 Jal FL A7 A 8 ) 0 LR, AR SC 4 e
PGS SR 2 AR A R U BT, AR SO BN R IR 2 1 Y R

(6] See Susan Pulliam, Robert Barry, Dark Markets; Executives’ Good Luck In Trading
Own Stock, Wall Street Journal, Nov. 28, 2012, at Al; also Rob Barry, Susan
Pulliam, Jean Eaglesham, Big Sales By Big Lots Brass — Executives’ Stock Moves Netted
$23 Million Ahead Of Bad News In April, Wall Street Journal, Dec. 12, 2012, at Cl;
also Jean Eaglesham, Rob Barry, Trading Plans Under Fire — Despite 2007 Warning ,
Expert Say Loopholes Remain for Corporate Insiders, Wall Street Journal, Dec. 14,
2012, at Cl.
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[7) See generally Michael C. Jensen, William H. Meckling, Theory of The Firm:
Managerial Behavior, Agency Costs and Ownership Structure, J. Fin. Econ. Vol. 3,
305, 1976.

(8) xT%4%EMH, % N Marleen A. O’ Connor, The Enron Board: The Perils of
Groupthink, U. Cin. L. Rev., Vol. 71,1233 - 1234, 2003,

[9) See M. P. Narayanan et al. , The Economic Impact of Backdating of Executive Stock
Options, Mich. L. Rev., Vol. 105, 1638, 2007.
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SRR LA BR SRR Lk b 5 HRVESE 5 1 A 100 2235 AT — B0 R
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Fr ] IE T 3 b B AR AEAE 547 (abuse ) 11 SR 4 A5 4F (92, 00
A FRIE 5100 { A Form 4 Schedule 13D il Form 144 3% = T £ )
A2 V5 B FUE 28 Zy v R 005 2B 5 1) B 5 i L, Ak S 00 00 R 34T 1945 B
WERETAEZMN, (1)ARYE Form 4, #FFH SRR G 54 10% L)
FE— BB AL £5 1IE S5 (equity security ) #9532 £ T 47 A ( beneficial owner)
oL 7E 58 WO AR 28 RIHIESR 14 3K 32 5 P AS TAE H N, LUl I X SEC
4% {02 Form 4 Jf A5 il 1R A B 5k 6 32 0 A K 4 — 100 1 58 5
TR (AR, THRI BAR N A 4795 #8 120 (2) Schedule 13D ZE3K H
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(10) See William O. Douglas, George E. Bates, The Federal Securities Act of 1933, Yale.
L. J, Vol. 43, 172, 1933.

(11) See James D. Cox, Thomas Lee Hazen, Corporations, Second Edition, Aspen
Publishers, 2003, p.727.

(12) See Allan Horwich, The Origin, Application, Validity, and Potential Misuse of Rule
1065 -1, The Business Lawyer, Vol. 62, 929 -931, 2007.

(13) See Allan Horwich, The Origin, Application, Validity, and Potential Misuse of Rule
105 -1, The Business Lawyer, Vol. 62, 931 =933, 2007.

(14) See Allan Horwich, The Legality of Opportunistically Timing of Public Company
Disclosures in The Context of SEC Rule 10b5 — 1, The Business Lawyer, Vol. 71, 1135
& Note. 97, 2016.
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(16) See Brandon C. Parris, Rule 10b 5 — 1 Plans: Staying out of Trouble, Business Law
Today, Vol. 17, 25, 2008.
(17) See United States v. O’ Hagan, 521 U. S. 642, 652 (1997).
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(18] See SEC v. Texas Gulf Sulphur Co. , 401 F. 2d 833, 850 n. 12 (2d Cir. 1968).

(19) See Allan Horwich, The Legality of Opportunistically Timing of Public Company
Disclosures in the Context of SEC Rule 10b5 — 1, The Business Lawyer, Vol. 71,1120 —
1121, 2016.

[20) See Selective Disclosure and Insider Trading, Exchange Act Release Nos. 33 - 7881, 34 —
43154, IC -24599, 65 Fed. Reg. 51727 (Aug. 24, 2000).
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10(b) ZFTERIY« FMHE" .

{H27E 1978 4E 2 )5 , SEC ¥ 1M H- i 32 3k 1 72% A O T 348 1) W #:15
S TN UEF5 3L 32 N A E N N HE3C 5, AR B T 1993 4R
SEC v. Teicher W HE, FEIXE T, BOIBEE & [l LRk B ds A
BT, M2 S 47 F5 E (knowing possession ) — J7 T B A 45 [l 58
“CONFF B A FL) ( disclosure or abstain ) & FF B4 &9 Ik 4% 5 55— 5 TE )
W RESCELAERRIE SRR 2 S A R A P 5558 B 2 A TR A N SR
L2830 BRAMT, ik SEC A5 IR G BRI I | 60 2 5 4 s o 8 B 5 1) ) 9 5 BB
iz iU

£ 1998 4F1Y SEC v. Adler Z& 1 BRI HE T —i& [l FiFkpBe. (1) 5]
TS i 5 B BEAE Dirks v. SEC AR, B A &R0 - s
(7 S RAT R IAEAE A A 10 (b) 630 F Z SR b B 441, 2T
S ShAL” e ek SIRVERCE 9 INE B (2) FREEFFBIHIE T A
ZAT N HEZE S B S ) v k< R PN T L A R Y SR 5 0
(3) 812 T Ktk B AR 500 12k B A8 1), El A7 7 T B0 E B 2R R P
R R TR R e s (4) HERN T SEC 5K B9 R B 4R bR e, FE UK

[21) See Aaron v. SEC, 446 U. S. 680 (1980) ; Ernst & Ernst v. Hochfelder, 425 U. S.
185 (1976).

[22) See Carol B. Swanson, Insider Trading Madness: Rule 10b5 - 1 and the Death of
Scienter, U. Kan. L. Rev., Vol. 52, 181 - 182, 2003.

(23) See United States v. Teicher, 987 F. 2d 112 (2d Cir. 1993).
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(24) See SEC v. Adler, 137 F. 3d 1325 (11th Cir. 1998).

(25) See United States v. Smith, 155 F. 3d 1051, at 1068 (9th Cir. 1998).

[26) See Carol B. Swanson, Insider Trading Madness: Rule 10b5 - 1 and the Death of
Scienter, U. Kan. L. Rev., Vol. 52, 190, 2003.

[27) See Selective Disclosure And Insider Trading, Exchange Act Release Nos. 33 - 7881,
34 -43154, IC -24599, 65 Fed. Reg. 51727 (Aug. 24, 2000).

(28] See SEC v. Adler, 137 F. 3d 1325 (11th Cir. 1998).

[29) See Selective Disclosure And Insider Trading, Exchange Act Release Nos. 33 — 7881,
34 -43154, IC -24599, 65 Fed. Reg. 51727 (Aug. 24, 2000).
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(30]) Pub. L. No. 104 —167, 109 Stat. 737.

(31) See Section 21D(b) (2) of the Exchange Act, 15 U. S. C. § 78u-4(b) (2)
(2000).

(32) See Michael H. Dessent, Joe Six — Pack, United States v. O’ Hagan, and Private
Securities Litigation Reform: A Line Must Be Drawn, Ariz. L. Rev., Vol. 40, 1155
(1998).
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(33) See Jane Trueper, 1055 —1 Plan: Further Obscuring the “ Smoking Gun” and Proposals
for Changes, U. Pa. J. Bus. L, Vol. 16, 959 -960, 2014.
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Institutional Investors )

[34) See Craig M. Scheer, Rule 1005 - 1 Trading Plans in the Current Environment; the
Importance of Doing It Right, Business Law Today, Vol. 17, 3, 2013.

(35]) See Taylan Mavruk, H. Nejat Seyhuna, Do SEC’s 1005 — 1Safe Harbor Rules Need to
be Rewritten?, Colum. Bus. L. Rev., Vol. 1, 137, 2016.

(36) See Allan Horwich, The Legality of Opportunistically Timing of Public Company
Disclosures in the Context of SEC Rule 10b5 —1, The Business Lawyer, Vol. 71, 1133 -
1134, 2016.
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[37) See generally S. Burcu Avci, Cindy A. Schipani, H. Nejat Seyhun, Ending Executive
Manipulation of Incentive Compensation, J. Corp. L, Vol. 42, 306, 2016.

(38) See SEC, Ownership Reports and Trading by Officers, Directors and Principal Security
Holders, Release No. 34 — 46421, Sec. 1. B (Aug. 27, 2002 ), http://www. sec.
gov/rules/final/34 —46421. htm, accessed Aug. 16th, 2018.

(39) See M. P. Narayanan, H. Nejat Seyhun, Do Managers Influence Their Pay? Evidence
from Stock Price Reversals around Executive Option Grants, at 24 (Ross Sch. of Bus. ,
Working Paper No. 927, Jan. 2005 ), available at http://papers. ssm. com/sol3/
papers. cfm? abstract id =649804 , accessed Aug. 16th, 2018.
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[40) See Brandon C. Parris, Rule 1005 — 1 Plans: Staying out of Trouble, Business Law
Today, Vol. 17, 23 2008.

(41) See Taylan Mavruk, H. Nejat Seyhuna, Do SEC’s 10b5 — 1Safe Harbor Rules Need to
be Rewritten?, Colum. Bus. L. Rev., 2016, 136 —137, 2016.

(42) B WARKRE (REE®), Lk %A 2013 4£47, % 122 ~130 7T,
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[43] See Jesse M. Fried, Insider Abstention, Yale. L. J, Vol. 113, 491, 2003.

(44) HNAXEZFWE 3o, A FH,

(45) See Peter J. Henning, The Fine Line Between Legal, and lllegal, Insider Trading, N.
Y. Times, Dec. 10, 2012; Sougata Mukherjee, The Dangerous Game Corporate
Executives Are Playing, Triangle Bus. J. , Dec. 11, 2012.

(46) See John P. Anderson, Anticipating A Sea Change for Insider Trading Law: from
Trading Plan Crisis to Rational Reform, Utah. L. Rev., Vol. 2, 382, 2015.
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(48) See SEC v. Adler, 137 F. 3d 1325, 1337 (11th Cir. 1998).
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