(iE%%3E) (2010)
Ek, 1922157

EEIESFE B R BB EN

BREREZHLH
— i — A R AR R
#H R

BE . £RiEf sk EHTERE RO RFRE
AP, 10b -5 MB AR M AR ERERESE
BAEPHHAMNFL RBEPLPRAZGERETL
ARUMNBBELSOHE, AEFTHEHFHERFE
BEEE—FABRNER X — AR H H
bk, ML THELNZFAFTIRER, HEF
LEZR LR ABAARKTREERFFE
BERAER RMAEETRTREAE, FHKAME
& 5| PUiT & o £ 3B ML R F ok,

*@iAEEAE BRME RERE —&
B R e dk

HEig LiF# R BT ERAFETBIE. A
R E AR ERERILE , EEXEIESFT
BN ERS  REBEEL P EESRERSET
BAEEMHNA, i Jackson FIE ML, £ 2000

o REXFEFREHR,
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ZEREFELHETBERRNREBENH

22002 £ =F, REIEFERARAN AR SEET T & B
WENEH O ZRIEH % R REFLLKS HYRFTIE (express
right of action ) F1BR/R FF4F (implied right of action) B KRN, A H B #%
HRAMAEEEIT P IIAT AR Y5 2 R E A HRF BT
£, 01933 4EIEFRE) BT 56 11 9.5 12(a) (2) 47,1934 SFiEH 3
5518 W BN RA RAE I HIRVERK, B R B IR BE R
BRE SN2 E P E R BB TR, 1934 FiEHLHE)
BUFE10b -5 #0142 -9 HEF, RAEMNEBHE, BRPRTIMESL
KELWES FEEBAE, WUF R LI IESFT % EERET T2
FHRBEERBAESNWBEERE, BXRPRAREEXEIEHE L
B AL HIHE A B 4%, B LA 10b - 5 NFER “ — B R R E& &K
(Catch-all Anti-fraud Provision) ,ZE R EHIEEEKBPHE TEIE
BEWfa,
UTHIENBERIESE L FTENARTEMRR LK,
Xt oA R — M R K VE SR 2R 10b -5 L0, AT H& B MR A B
RfRtE, AMEREN, ERUAKEAREEAFENRBRAAE,
AERFEWEAERN 10b-5S RN EXEESFTHNEEE L&
MER, A TEREN EROAGELR", KRKHBEIERR O

— (1933 FiEHFE)F 11T
240 R BV B 1578 P9 B9 v A B 383X 44 (registration statement ) 43

FREBICERNEFEREN, ZE(1933 FUEREIE 11 (a) WHHE
RIS EHRMLT — M BIR K REFT AT & (an express right

@O FLLLZHETOHEAFRHA KT HE AT 02 M & f, See Howell E.
Jackson, Variation In the Intensity of Financial Regulation; Preliminary Evidence and Potential
Implications, Yale Journal on Regulation ( Summer 2007), 24 Yale J. on Reg. 253, 281.

@ “The existence of this implied remedy is simply beyond peradventure. ” See, Herman &
MacLean v. Huddleston, 459 U. S. 375, 380 (1983).
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EHER(EE)

of action for damages) , F] At i TR VF F R M E WO % 11 5 &(1933
FEHFE)FRNEENREBERFTHELEK.

(—)REH®E

MIE(1933 FFIEHE)E 11 THHRE, BRELEXLZIESHNCE
SR B AR BRR B AEAE , T AR T BUR AR S TE 35 B9 N 339 7T 3R B 1R o
RERBZIF. FHALRY TRESRE-RTHLEHEENRTA
AAMIES , ARAERFTZEN _ET G X RERERIES, RE
HE W I B AR S UE S5 7T LA 3B ¥ (trace) ZE 1R AR & A K R BR 3R 09 13 A |2
WS, H T IRAB REE 4% D

(Z)#EEE

BRARIE SR & AT AL, 58 11 75 (a) Bk 51 36 T N 2% 40 R T
BB SO AR RERILATAA, X EE .

L MmN EEAN, TREHE: A RfTAB. RITAER
MEBREEAR,C FENMSEE,D. FENSTEE,E KEH
EERHAHEEPSHAL;C

2. B—(EFEHMBAERMABHAL;

3. B—fiEF R R PRI HEERRFHAL;

4. B—RIE D G ES IS B0IE A R R SRR A, 3
508 Fiz M o R0 B84t AR O F A4 U R 3 %k
At

5. MRUEFHME— O AR,

P E#E BARO S REG M R LB EMRBFRN ET
ABRR,ERECI933 FIEFHFEIF 1S WHRRE, BT ANESRA
(controlling person ) /3 A 8 AH B M G2 54T , BRIEH A FIBE B A 3

@ FUFHHEFAEARBRTEMFRXATHRLE, AALEH T XHERREM
FEXBFHEBEAL YR F, Thomas Lee Hazen, Civil Liabilities to Private Parties under
Sections 11 and 12 of the 1933 Act, Fundamentals of Securities Law, ALI - ABA Course of Study
(June 21 - 22, 2007), at 577.

@ . See, e. g , Salomon Smith Bamey v. Asset Securitization Corp. , No. 98 Civ. 4186,
1999 WL 1095605, at *3 (S. D. N. Y. Dec. 3, 1999).

® ARAHFEZREQI FAEHFXIE 6(a) THARE,
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£EEHE L BEKRYREREIH

9B ARSI BN KL ©

(Z)ME#H

RIEEE %, X R PR R 4R R U 1A 9 JB 4 7 2 E B L3 T K B
AR EE L (reliance) , HEFEHFRFHRIFRE, 5 11 TEMYEE
F#ET EREBEER, BRIEREGRAEMREM B HRCAER 12 4
AUBRAMALESR, BBERTATERPERCEEA T “WBR"
( earning statement ) , 75 | J 4 LA UE B {5 3, T R R IE IR E KM
BEICRIERR. WEM LR 12 MAHEED, BRIFE N HIE
BA {59 B A 2E , (EL 5 SR O Z0AAE B L I I O s AR O T A e 4 34 o

(M) “IEM”"ER

FRUES & AR AR TN S, 11 WHTHRESTURE
ROMH EMALES, BTURE_RTH EXANRRE , BLRE
B—1BET , R4 B S B A RIE SR T LUE ¥ 2 ST & A BBk
A A B R SO, 4 R IR R AR SR AR SR IR 3L, 5 B B AR PAAT LT
M0

(H) BEHRHES ,

VB B AR SO AR R SE BRGR O R 0 SR AR R B R R BT
BN FHETHENHABHL, NEECLRAMLEEEN
AN (due diligence, LiFRH“FHRRK"), HREXLHH, K
PHAKBBEENTEASTHRTACRAFEIE) TR
(experts) F14E % K (non-experts ) =2, T 7 2 A& 48 3T 4F B9 HE A 9 42 3C
HRERIR 5 “ & AL T BB S (expertised portions ) 1 “ R L% XK

® See L. Lowenfels & A. Bromberg, Controlling Person Liability Under Section 20(a) of
the Securities Exchange Act and Section 15 of the Securities Act ( November 1997 ), Business
Lawyer, 53 Bus. L. 1.

@ % In re Quarterdeck Office Systems, Inc. Securities Litigation — & ¥, JE & £ F A 7l
HERAASFEEBRER, RAAKREQTANPAATFRATEBFINES BHHE
L HF X GHLBAARET ABAITLHRAREZBRAAF AT RN, &
BLBEAEDI I THRMRLIATHAATFRTNRE., WELk, ZROAHE
“ERERIARREHE, LR FLTRUZFHRELEAAREF NI VRAEHFAHR
#.
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EHERE(EE)

SLHIERSY” (non-expertised portions) , ¥ HIHLRE B 5 R M T :®

ERITHBIAE | REEFLOBINRE

BHHESIE

EHEANHRE) THUREE
TRORHERERGH (HHAFHBINE) | T -BFE
REX%) TR, A B

Lo AT S N

FERCRERBHNE
BRHELF)

EA B TRE, ARIEY
B B i 5 A A
HIEFERBRER

AT E, S A E R
tEEERINENE
Lt

EfTAEE KBRS BN RERTERN S ERF 24
HIER R EE N2 R GIR A AP T7 2 BefE 1968 FERHAKY Escott
v. BarChris Construction Corp. —F.® ERHRAIFIH T HABER
BRBGHERR, FHFNMATESL T —EBWME B (sliding scale) TR
SCEARE, FIBUR M R LB AN ARRBAL(LEE
FENREEBAR) NARARBRENERLS; MERLTREE
AR A (NI S 45 B B B A 2 d 0 ), 00 oz 449 5L T £ 4
IR 9T R 355 O

7 BarChris 2 J& , RE B —ERBI(1933 SFiESE) 8 11 TR
THENTEE S H S UEVNRRRE, MERABEREHNFERLEE
RO E bt H5RIT AKX R U RIS AT & RS T
B ERS SBE, R T ZRPHENBRENH BT B S
#eo ARTEMK MK |, REER & (SEC) &7 T 176 #N
(Rule 176) , BU5E : “FERE TN (RITABRSH) AT H R B RA A

# % Thomas Lee Hazen, Civil Liabilities to Private Parties Under Sections 11 and 12 of
the 1933 Act, Fundamentals of Securities Law, ALI — ABA Course of Study (June 21 - 22,
2007), at 578 -79.

© 283 F. Supp. 643 (S.D.N. Y. 1968).

@® Thomas Lee Hazen, The Law of Securities Regulation (4" Edition), West Group
(2002), at 359.
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FEHEHFE LHMBEERHREREIH

ERAENEE, MRS 11 (o) WHERN , XN SRR REHE:
(a) RATABIFR A ; (b) BURATIESF B AL () R A LM (d)
FALHERBRA; () YHAXATRAREAERMEEFN, KEXR
TAEEEMER  (DNRITARREEAR BRAMNEMATANG
5 (8) HAHRA L RABFEN, RHEHRME ZOREFNREAE.
XTHIRAE BB T R ; (h) MXA LR EX EM R PR E LR
XHRAFRE" O SEC WA EESE LEH T HBEXNHET HOTHRE
PEREEET S R T HEE LM IR RENAREE, WRAER
WE RERENSH T
N EEBEER

F () WM T A HHME T HERERFBEFEHN
Bl BT M , Bt B s B R T AR 48 B 5 B S B e A, L IR
EWLARIERF NN & S TINEZRNER: (1) REERF
B &M B/, HLhRHERME; 2) REBFIS KA —E
REBIESAY, BIFR ZIES KAHE (value) ; 3) REEBFERHE
HEZF , (HAE A PRAT H & 5, I EH R TEVF Bk rHE (3R F &
B0 ) , LLSEBR B SR R HE, I EME TR IFR KMHE (B R F &
FEm) , W LGN RAHE R HE, 5 11 (e) WRIR M, R e
UEH RS BT 2 1% (BIAE SR UE SR W EBUAR ) o, B — 35 & i1 B R BK
R A B R B i AR, WL R 2 45 7 A SR HE KT AR 3B B . 3k
5 2, MRAR U35 B A B AR b 9 5B 2 i R B BRIR 2 ST 45
ERUBSMEGATTR, W E R BA S 11 TR THRERECHA
AR R U TR B AR BE SR B B AR E R AT,
PR BRI AR A S, AT T R W5 & B SE AR 3 6
“REMN” (American rule) , ME LB NN EERE T IFAFH
WeVF oy S VRO VR IA SR AN ST B B, IO B T LR

@ Rule 176; Circumstances Affecting the Determination of What Constitutes Reasonable
Investigation and Reasonable Grounds for Belief Under Section 11 of the Securities Act (47 FR
11433, Mar. 16, 1982).

®@ E.g , Akerman v. Oryx Communications, Inc. , 609 F. Supp. 363 (S.D.N. Y.
1984).
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EHEE(E-H)

FREREAZT T IFAKEBIEN .

() EFRE

B 11(0) (1) BHALE , B8 BB I R S W AT, WAE
— e AR AR LB £ 48 H BB TR AR IS L T 1) H A A TR A
FHEE. ERE1995 ERANEHTFARER) XS 11() (2) FHE
M, SMEBEEE (outside directors) BRIEBIMAEL LT H, NP XA 5 H
s — FARBEFRETE. 52 MREFEN L FEERRAM
2490 T BER S X A S BUR L LU BT . TR B N B R LBk, Sb
BEEN LR FEEE 2 REO

(J\) 5 10b -5 RU K% K

55 11 35 SR AR SO b s B R R OR S BRI B, M S HE SR I
EZATMUERFHAXFIENLGEA N XEEESETEBPHAE
BRENSEHE TR EWFRE. BRKES 11 TRIFKREZE
IEREM REER, EZAAERT1933 ik 35k ) PR RIS (I
BN B E BT RTMIES) IMEX s (ET/MRRITMRBAZ
%), RBRIESFM“EZ N (MARE HEA) AR, BIFHKER
BERIE S K ATH A (A& R IT AT RE A A B9 8 Bt &
eE G R E AL B BT ) , BIFNEAR(—EPMABRSHHE
BETBPRIXMEZSE TIKEGTH, BHARES 11 THAEHHEEE
BEZW, XA EEEFFIEEBRZINAREBAR KREX T
XK' SE5TAENRM. SMETTAERABAEAZNLSITIIS). Mk
ZF,10b -5 F BERX R FENE S EWOHREERER (LM
BB, BEANRE—MBH" (catch-all ) RIKVEFR K, £IF
“AEfATESS" MK 32 AR TR, o A ¢ AR SR e R B T AT
E R BN REHFREZ R, ERF ERER, LERP,10b-5

@ See Bernard Black, Brian Cheffins and Michael Klausner, Outside Director Liability,
Stanford Law Review (February, 2006) , 58 Stan. L. Rev. 1055.
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REIES % b4 BB R K REHELE

AN EEFAE R LR P 55— 7,5 11 FH0 10b -5 M FEMER
RIS, HEAAEEAMEMIEHEHF . HRRERRE
Be7E Huddleston R Ik, BIME R & %4 A 2 X L B B A
SCPRR, A 10b -5 MMEE AR, XEBRTAERCEE 11
BT AL, B ERBEEAT e TAE 10b -5 RUWHTHFHRE, &
51933 SR HEA HIG (B EAHESF#3EZARBELHRY) RE
FHZE” oot 4 i 10b - 5 LI ASE FITE I 2R A A B h) 7 (O St
BAEZRAPRZAG, Michael Dooley L C LW, “10b -5 HME L
B 1933 ik, RARERHH RN EETRMT O

=(1933 SEIEZREL) 3 12(a) (2)

5 12(a) (2) WHlE, B3 & BEICRBE KGN H RS H
B M Sk PRA R B L) 8 B BHES 3 , R SRR IE I H0 T LR BT
REEKBWIF AR, I EEE LA AR T BRI, B RL
3t B 3E SRS A SR A STAT AR XA B AR BN SR BT 32 B
K(MRFECEAEHFRIES) , REMANKRERERE,

(—)BEEEK

RIS 12 THARME, IEFHTZARBEIFKIES H SR

® R IEH A ¥ i % H R 4 3 F L (Securities Class Action Clearinghouse )
B LB R, B 2005 £ LK EE K 10b -5 H N (Rule 10b-5)RAELHEEH KR E
HHEERFRD EE200 FLEFREZIANRLEHFRELBEARBFHRAN
AWk 66% s ATt L T, #1933 FiE £ %) % 11 ¥ (Section 11, Securities Act of 1933)
REGEARDLE LB AR FRORA N 26%,KE\C1933 FEHEIEF 12(2) ¥
(Section 12(2) , Securities Act of 1933 ) R 2 th £ FF N Hl % 24% , &7 10b-5 AU
RELEFHED R R PRI EZEN K RANER ML, See, Securities Class Action
Clearinghouse, Stanford Law School, 2009 Filings: A Year in Review. ( htp://
securities. stanford. edu/ clearinghouse_research/2009_YIR/Cornersione_Research_Filings_2009
YIR. pdf) , at26. REEFKE#HE Y 201052 A1 8,

® Hemman & MacLean v. Huddleston, 459 U. S. 375, 381 —387 (1983).

@ Michael P. Dooley, The Effects of Civil Liability on Investment Banking and the New
Issues Market (1972), Virginia Law Review, 58 Va. L. Rev. 776, 833.
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EHEECE )

BA, FINRE T AGIESRZELRHEH, B EELESRESR
BARMEITAERERAEZRTHHEE, BXERFHEREE
Pinter v. Dahl — R+ " —HHT T REZHE L, MUEEKIERF
£, WMERT B OHEESHHH H KR 35 7SS 8 55 (solicit) 37
RN, BRI ALT T HFEAD

(Z)“EH"MERXR

FEXTFIEAMN FALHAMEE, EEATEEHEEELSH
REBFRE M, FECATFRIEAALHRRN FRETRERFR
SEHERIR W ( decisive effect) (BRI HATHEZRBAEMHBEKR,

(Z)HBER

RS 3207 7] UGBS I HOR A O BLEMEE BA & BB A
REREA PR R B & R EHR T RB R

1995 4E ¥ E Bk Bt 7E Gustafson v. Alloyd Corp. —ROFEH &
BEAY BHE 12(a) Q) THMEAMMAERT ZEHTH LWES, B
RERT—E NS EAEATF T, FGEREE R )RR TR ATTR
F7FE R R TE S8 AR U B B A 39 O Sk BRaR , AT BB T L AT 60 4F
BHERE M OERH R Z 5, 8 EB 1933 b ARFHA 7 &30 LIt
SFIEATFRATHOR P A LR HATANE , R B R R LR, R
& HARBIF 10b -5 HN @ [7E 1995 48 (FANAESRVFIA BEE )
X5 12(a) (2) FEHPHE KB H—, AFEEN RE LHER
RR" BRI GUEE, BIE 20 B R 45 B Bk R | FARSEBRA LLSH
MRESIEMEUAR. X, »BREH SIS HIRIEE Bk
ER4LH" (safe harbor) : (1) BRIEM 41 (has actual knowledge) Tl 77
EALHR, BB E AT AREBEIE; () HEETLUES AT
FFRCH ERTEE LA RIES " (meaningful cautionary language ) T 3k
BHEF,

FROQDQQFATATRA4NESHESIE, MES T LR

Pinter v. Dahl, 486 U. S. 622 (1988).

Gustafson v. Alloyd Corp. , 513 U. S. 561 (1995).

See, e. g , Franklin v. Levy, 551 F.2d 521 (2d Cir. 1977).
See Glamorgan v. Ratner’s 1995 WL 406167 (S.D. N. Y. ).
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REEFE L BEBRRNRIEENN

Gustafson —REFIPLHE — B R T HEREE, # ARy — Bt K IE
3 10b -5 B, HSLBBE AHATZ .

=.(1934 SFIEFFR 5IK) T 142 -9 B

Xt F(1934 EAEF3E 5 8 ) T 8 B (registered company ) i &,
HBRAKSHEEBR BN EE, O 2 7 78 1E 5 8 ZAUS B M3 17
ZHESHE 2 AFIRE LR FESE A (proxy statement ) 155
FTRBALRRR , AR FTRETE G €1934 SFIESFZH ) 18 kR
FECSTE) , W E W] R IR IR F R 14 /0 14a -9 MR IR,
58 14 FRXY SEC MR AL E HHBAEK, 1 142 -9 WM E,
D EARKYE M ERELHRFUEFRRE R REBIER S
HHEME RS REERENNREE, BRAB 14 X 14a-9
HUHARERERERX BEXEERTEBRTE 1964 FHEERA
J.L Case v. Borak® di&iA, Z B FAUERE BRI T EH T 142 -9
BT A AR IRER R, 9

HHa-9 MM TFTRHRFIRETERREUT EM:

@ REEBIRIEARATAHBAFEEEREAKRS BASKBAHLBTH
ERN B RBALEBRAKSL F# E, Seeavid G. Epstein, et al. Business Structure,
Thomson/West (2007), at 220.

@ (194 S TFHXFEI)ATH VA RBMUARENRE. ARLELNRRR
HEMNFEREA2 LA EEER FAFERRALAANFERES AFRER
HARUERMRHEEN T M S HERAHREEE,

@ 377 U.S. 426 (1964). HURF , FFLFANBREFRK, AR UL HEBRTER
FHERREEFEEBRER A ERK AL LA TR REMBE,

B RWERAEREFAARELEE(IM FERZTRFEIE 4 FHTRARAFEK
(implied right of action) , F H 2 & 4 (a) ¥ A H“KEZ W M F £ & " (broad remedial
purposes) , i REE kB 27 ¥ , ALK AR BHAT(IM £ X R X FGEIRATHHRA
RiELEK, BHERLEHHARY LRFAHRKESHRTTRY, BLORART X
ROHAREE FUE L FURBANE-FRARSFENNESEZH £ K, See
Thomson Lee Hazen & David L. Ratner, Securities Regulation In A Nutshell, 9* Edition
(2006), at 119.
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EHFER(EZE)

(—)“EmXE”

REABRBENEERTRERFLERBRICBRIERA XTER
HERE,MEEREEREE A" Ml L REUT $ia™8in k.
7 Mills — R, OHBOAE—TEL “H BBHEENBRRANER"H
ELAE K Wi#E TSC v. Northway — R, B5: B 4K 24 B AR
ARAMAEESAN, —TERNFELAMRENNEERAEFEE
B, ZBL () BEFEX . 52, iR ELLHMARKHY
A AHEENRRAY, HERSBEXWEHLATNELS ‘&8
&’ (total mix)” . {H—TRFA & 764510 M T A& 1 150 b 9 B e 7T BB
B EAERYE, IR R RSB RO XFTRERRS” @

(Z) ERSBRE

5 10b -5 MW BEER“ BAH" AR, W 14a -9 MR T HRE
REXFEARBREE LR, ERITREMEE 8t i — R BE Z Bp
RBIT R AW RTIEB

(Z)ARXE

HEARFRGERARS LRBHRHAERG FAABTEBRA
LRRARE,EF 142 -9 HLN BT BT G B9 — M 4EBR R, S IR R
MREEBAREL L THRALHERE G EIE R, J0 4 iE 8 %M
RARSBARSHEZFHMHERLR? BEERAT, REFAT#
BRKBESEREMRAFLELHRBHERLAT LM, WEERE
EAARLHERRE“ EAE, MASEARTRRERWLRARE
e:up-2 R

(9) BFiEHE

MREABRFPIEE BH EEALZHER, L ERAREUEBES
(set aside) REX 5 BRAILER, BERBELAAERRZIALEEE
FHELERNREAEMAMT LD E—BRAP, BEFIBEER

Mills v. Electric Auto - Lite Co. , 396 U. S. 375 (1970).

426 U.S. 438 (1976).

Virginia Bankshares v. Sandberg, 501 U.S. 1083 (1991).
Gerstle v. Gamble — Skogmo, 478 F. 2d 1281 (2d Cir. 1973).
Berkman v. Rust Craft, 454 F. Supp. 787 (S.D. N. Y. 1978).
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EEEHKEHBEKRYREBREIH

BTREETE LMY, Lne S BERATEFOEED HORER
B8 R AR, MRS A RKRKRENE, TUNERASEF
BE2TRKAH D

I, 142 -9 FM RBRH TEEEBREREBEENLBRFH
AEBRR, REEE SEAEEREZH 10b -5 ANALER B i,

DU (1934 SFUEZFAE Bik) 5F 18(a) 1

55 18(a) HE(1934 FiEHX 5 ) T HPIRTE KX, REEM
At AR GES 5 5) 11 SEC EH X PR BRBRICRIE KRR
RA R, MR EFEBHE S RBORFEHTREE . KIELNT
DASRAS MR R 30T &, A ) B & A A SEBR R B 4R 48 304 B SE (R L
HwEREEEZRE, BREHREE, RS 18(a) WH FHIR
R R 58 L BT B BEIIR” (“ eyeball” test) , B R 4 UE B HEXT T &
01 SEC KM (BHBA) WA TRFEERS, (ULETH
EREEH M XHFICROEUGEERNRUHRIFH2 Fat, &£
10b - S BH P Z M HA“RVET HBEL"” (“Fraud on the market”
theory) . R 815 FIZESE 18(a) THYIFIAH .8

AREIEHELERS,HE 18(a) WHEABRNBRRERALHRE
R\ EBENEERSKE, FEREASPEE T REMBH , RE
TEEHRBEN, BEME: (1) XWHEREHTH SEC A/
BRI A B RAT ABRE R, E#HmE, RIEER
BESUEEBHE R BARTE, AR SEC ANEERES MR HIR
SEBRR , B BEAK B AT HLE R B(2) AT I #4546 0 B E B H 3K
SELAEFHAF{E i (in reliance on) 8 & R F BB ; (3) TR H F R EH

Gladwin v. Medfield, 540 F 2d 1266 (5™ Cir. 1976).

Mills v. Electric Auto — Lite Co. , 552 F.2d 1239 (7™ Cir. 1977).

See, €. g , Ross v. A. H. Robins Co. , 607 F. 2d 545, 552 (2d Cir. 1979).
Hazen (2002), supra note 10, at 662.

Hazen (2002), supra note 10, at 663.
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EHER(FEH)

B RGO AE AR LR EF KN BRELZE T A LHEAE W,
(4) BEAURER S B AR ABRE P EFALHEE, A
KR S) BERARERFE SR EFABERK, FANEREN—T
Y AEEXQERITRERRTFARA, b RERR T BE XK
REMME . & TFX5E 18(a) W R MR MFABHE, BA LR
B K MO B T E Gy 43 ¥ 11 (1933 EUESR L) (1934 AR5 15D
THIBRE UFEUARSR, LHR 10b -5 L ©

(1934 4EELS A B1E) T8 10b -5 HL

(—)€1934 $iE$ 32 5 %) & 10b 3550 10b -5 7Y

YE4 10b - 5 LB 19 (1934 FIFFHEH B:) % 10b TR FAI R
— T — 1 % 3K ( catch-all provision) , 8 SEC $TH R EE 9 TR E
10(a) WEEHEZIMNGEEIT N, 5 10b FTHEEM NS A M bR
REHMTAENETRITHYBFEE . SIEHMHLLMX, FHRE
Feee AR BSOS P SR BE B TR, i RIE R & A SR 28 B4R
PREANLESTEMRITAMERIN" . I THMNEBER LK
% H,SEC F 1942 A GRZ BT T(IEHA 5 1) 10b -5 M, 25
EARAAMNE TS SIESFLEMXMNTHYBEE: “(2) RAEME
B GHESR B TR ATRRVE; (D) M E RSB LHTREICRIGERER
BERHUFE; (o) B5EMTH . LRI BT AW I ST A K

® See Larry D. Soderquist & Theresa A. Gabaldon, Securities Regulation, 6% Edition,
Foundation Press (2006), at 335.

@® See Emst & Emst v. Hochfelder, 425 U. S. 185, 203 (1976).

@ See Remarks of Milton Freeman, 22 Bus. Lawyer 922 (1967).



EEIERE L BB MR KRB EILEH

VeI @

10b - 5 HLA Sk N2 o As E & 3K, R R A B RERUE,
B8 1946 LS BRI E LA AZHNR F A&l REnBA
¥FAX” (implied private right of action) , K4 2 ¥ & % L A9 RAUABLIIA
X, Mg R MR A B 8B, IR ER B T AR 47 B X R B o
BEEAREFRHEFRNQ RERHEFRATE 1971 F£§1IL 7 1R
REO EHEALURNS AP, XM EHMERNIEFTETN,
10b — SHLIU & 7EXE LATHEY SEC 47 BUAL § M R B UFA R P AER IR
e, AR 20 H4T 60 4EUAN 70 SRR, R BB Bk B ALK
B b ik Bedai T3 10b - 5 FL BAE S5 2 o iR Hofth SO VE R SKFEAT Y
sRERARREE, BT 10b -5 N E AE ARSI A N REEHE
MEBBALHER RS AFEERRRI SN ERNTE, AEFL
A EE R SRR TSR BB LR A AR ST, IR
ERENRBR M EE—ESTHEERABRRH IR, BELE
AR SHENITRZ AR RBIE; £ 20 N REHREZEMTHR
RBREREWHAREN T HHLFHEIRBEM, BRGEHS
B AT . it , At Uy o e B 5 R0 0 B, A RE AR 3 M X H AR
10b -5 M FER “KVE” LR UM E” KRR EERATY ki
MR, HE 1975 £, XEBRERMSERESR, FFEXT 10b -5

@ 10b-5 # W JE X 4 F ; “It shall be unlawful for any person, directly or indirectly, by
the use of any means or instrumentality of interstate commerce, or of the mails, or of any facility
of any national securities exchange,

“(a) to employ any device, scheme, or artifice to defraud,

“(b) to make any untrue statement of a material fact or to omit to state a material fact
necessary in order to make the statements made, in the light of circumstances under which they
were made, not misleading, or

“(c) to engage in any act, practice, or course of business which operates or would operate
as a fraud or deceit upon any person,

“in connection with the purchase or sale of any security. ”

@ Kardon v. National Gypsum, 69 F. Supp. 512 (E. D. Pa. 1946).

@ Superintendent v. Bankers Life, 404 U. S. 6 (1971).



EHERE(EA)

HUI B R $5 BT T A SR VESE A BGHA TR HE AR, O R
A ERRER TR, BXEBRRERERLHENETEESR
Brp B A BT 10b -5 L3S FATE Bl HEA T80 , BB R B M B
RS2 HIFE/AIE,10b -5 FRIRREEERETBRAEENR
HRVER ALY ®

(Z)HB 10b -5 RN FEHEEH

10b -5 FNPEE 3 TNA, (a) T K () TG E “HKVE” #1 BKIR”
(b) B BT R “BE” . —BAR, (o) TETHLH MBS N
RZ HRENHREZELE: (1) “BX";(2) “EMiEHKH"; (3)“E
L7 5 (4) “RHERL AL 5 (5) “BRVE" R KIR” . BT

1 “HR¥E” 8 “#X 3R " (Fraud or Deceit)

10b - 5 FLI R — 4 R VE K2, HAE K SEC AN M k2K 4%, &
(1934 FEEZFZ FIEYH 10(b) WEME R IERZ &% T IR 1 R g =X
THE” #ATIT T E . WATATR , EH M (a) T K () FUHHE [ “ #K
CTETRICRER . RTEYSEEN T ORVE” MR, O EH RSB R
FEERA B B “ A" (scienter) , & WA RE4 F A& 10b - 5 LB T

@ PEERHAERFAERTEEF2HEE P Superintendent of Insurance 7 Borak
BLORENTFRIAY KBERFEERCN I ETAHXLRATHARRT R E
iE #1,” (aberrations ) , See Blue Chip v. Manor, 421 U.S. 723, 730 (1975); Emst & Emst v.
Hochfelder, 425 U. S. 185, 203 (1976) ; Cannon v. University of Chicago, 441 U. S. 677, 692 n.
13, 735 -36 (1979).

@ Sece. g. , United States v. OHagan, 521 U.S. 642 (1997), Wharf Holdings v. United
Int’l Holdings, Inc. , 532 U. S. 588 (2001), SEC v. Zandford, 535 U. S. 813 (2002). A R £ R
BAHGP ZEBHARREEXAE 10b-5 AR KL PH (FEHERIFX" B
ATEMWAE , AT R I 10b -5 F ST o BT S48 3% B BEH TH A, See, Thomas
Lee Hazen, Civil Liabilities to Private Parties Under 1934 Act, American Law Institute-American
Bar Association Continuing Legal Education, ALI-ABA Course of Study (June 21 -22, 2007),
pp- 563 - 564.

® 2006 4, B A A& XL 10000 4 ey B 45 E 45 A 10b -5 MM, See Soderquist &
Gabaldon (2006) , supra note 35, at 416, FN 8.

@ See Louis Loss and Joel Seligman, Fundamentals of Securities Regulation, 4th edition
(2001), at 846 —855, 1108 - 1109.



REESRE L REKRRKNRBREIH

MfTBER A REFIES mkabr“BHE" AR “HE” (willfulness) ,
WA F“EATL" (recklessness) 8

2. “XHEM AL” (Upon Any Person)

(1934 FiEF L HE) WA E,SEC EF 10(b) FM T HHE
HENTEE RPREFEM " RN TEHE,10b -5 HNEFHT
RIPBBEE Z 5B A A NI FELEBE ], 7658 T B b ok B o LAY
Hooper v. Mountain States —RH , QLB H R P AR LITHRE,HRK
MTRRE M, HEHKRBENRTFELE” MRFLAABAR
RBHE”, B ERRE T XWE LR, RRRERIT YRR
B, MARRRT RAZFNEMKRE, RHEHMu5BREHLZ
B, HTEZRPEARBFLE ROYBRERLAALERSIERK
R EREERVEA A HARATIRER, W ST XA B R R 6 K S
B ARE , ARHHRTDEE,

3. “&£” (In Connection With)

AL 10b -5 MBI T FREERBEEHRET K GIEFHELEL
AR, BHRLERIEFIZRRKETANERER. EEEB
Superintendent of Insurance v. Bankers Life — & O mE T —F R
BARNESR  BAEELET AR BANIESR ARRA T HER
B, ARFEATMEA(ARAEYWHAE, BEXERSERHXE T Lik
HEEBAHP, AR BN (AR FEIERFN BE’ ,MKENEHS
AR TR S) EA7E 10b - 5 ST T 85, WA R M

@® Emst and Emst v. Hochfelder, 425 U. S. 185 (1976) ; Aaron v. SEC, 446 U. S. 680
(1980) ; Aaron v. SEC, 446 U. S. 680 (1980).

@ Seee. g , Sanders v. John Nuveen, 554 F.2d 790 (7% Cir. 1977).

@ 282 F.2d 195 (5™ Cir. 1960).

@ 404 U.S. 6 (1971).
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BHEHHF @ LRI —EEHRM SEC v. Texas Gulf Sulphur &1, 9%
ENFIBEET HC 2R AMEKNEE, BRA S HREXT R BAL
BSR40 SRS il A . BRI G AOAT A AL 10b - 5 ST
MR, BIREELNITASARBRRELZAARENTRE
X" RRARFRBARFEEL FRBBALHR ERREBEHN
HEEF. BHNIE, XEEHPEENAM N T kith@me g
XKTEM, MR B BT B8 S 3 10b - 5 Uik, B A
FTAHFREEMEERIESRERITHRE KD

4, “(iE#% ) EL" (Purchase or Sale)

10b -5 MR AP RSN LR ARPFEFZH WL R EEL
F RAEERSSTRFUEHRLLNRBREAARRETR. BEHE
BefE— N EHREBR AR B Blue Chip v. Manor IR EHEH T 1 —
AOH bR, NS IFPRH AR EMIESRX B EFH, LR 1L AT
BHIHNERAR. EESNBEEXEIRBS REHFEXL"ES
Fibst , BEARHUHGE, FRITEREEER. XERERKER
F10b -5 MBS 8, WA I (merger) W RH T AR “HE BEH
AL AF AN ZERS, BEA ZHANMEHS MMM E
ARPERY R R KL WMHEEM R, N7E International Controls v.
Vesco — 51, Bk B g /4 7 43 3 (spin-off) FA A MR " ; TH#E In

O® BRHIZE, -BTEAERANRTERSH AT THA BAAAEHRR
BTREUEAMB T = HHEENR I0b-S AT THHRE, HIELEHEKEFTALAY
WEMANESXEASL, TAERRENEHAZZHNLHEIBA. See In re Investors
Funding, 523 F. Supp. 563 (S.D.N.Y. 1980). A X U474 5iE % F £ Bty et a8
BRKREERXREBREN,10b-5 AMERRTER . See Ketchum v. Green, 557 F. 2d
1022 (3d Cir. 1977); Rochelle v. Marine Midland, 535 F.2d 523 (9™ Cir. 1976).

€ 401 F.2d 833 (2d Cir. 1968).

§ See, e. g , SEC v. Zandford, 535 U. S. 813 (2002).

@ 421U.8. 723 (1975). EH—FEXERABANEF P FEAXRCEEAY
RENBUIRELTFRAIHNRBINL EREXERLQ2ALENRFEHBAY
FERR, FERERATERRA, HAPHIEREAAIRERERERTES
EE, HEFRAEH 10b-5 H A FHFR,

@ SEC v. National Securities, 393 U. S. 453 (1969).

@ 490 F.2d 1334 (2d Gir. 1974).



REIESH % ¢ of BB RR K R EEEIH

re Penn Central, 494 F. 2d 528 —2 b O FE 44 7] 09 B 22 35 #3718 49
ERARMBEVAR T HE”,

5. “4EAaUES:" ( Of Any Security)

10b -5 B FAMIESFEEME YT Z, 88 L5 MiEs ik
LIRSS, BEAFRTARMIES M AL G KIS, 888
R & “HEild” (exempted securities) , J5 & EVERF BT N BURF #I
Hb T BUR B R AT BIESR

6. “HRRXR"

J B8 10b -5 FNI T M RBIFL, KA BAIER“ 325 ERER
% Z” (transaction causation) F1“IE FHEEXE"” (loss causation),
BRI IRVEAT A R & 4T T HIRIESR S, — A AR
LFEEEEMER, ERETZGGTASH T EEHBA S W
VLA 1 B WU A8 48 B , oK SR A5 I L1 Ok B B4 IO RS SEBROR BT
B, EEHESEETX—KR, 7 1995 £8KGERT 5B i #E5)
21D(b) (4) W , MERENR ERGEWREBFERZH TR R
FHATHIE,

(Z)10b -5 RN 5 Z 1T A EBRT LR

HNAETHTA ,10b - 5 FUNEE AN EH AR FUEHF X5, BE R
TR R LR H T ZATHIES: , A R 16 R EA LR RS H A
HZEHAUR T HFTE, REXEBF LR O AR, QR EEAHE#1T
TEIEIHRA “BIA” (scienter) {0 BARZ, WHES 193K 7 A BUR#E
10b - SHE XY & AT B RSO P A M B BA LR RE L, BIE&S
B AR LR R(1933 FIEFE)F 11 WM ATEE.

BYE 10b -5 B, X ZRITANBEALHFAERREBEHT, &
BEiEA LT B4

L“Bm” ., SEHAELRRAORERAETEERBBAELRE

& 494 F.2d 528 (3d Cir, 1974).

@ ERLANEEEF Dun F ZEBALKEA“RFLOBARXZ"ED ARk
BEERBLZEMARE HERBHRABRBRBEREFEZ R U RENREF LIRS
W4, See Dura Pharmaceuticals, Inc. , v. Broudo, 544 U. S. 336 (2005).

6 Herman & MacLean v. Huddleston, 459 U. S. 375 (1983).



EHBH(E-E)

REBE A BEMEFEHNEEATFZALARE M IEFHERE
ARHEREHERE,

2. “fE8" . MRBHRERFEETERESEHBRALHRRNE
BAFXE HEH KBRS I UAMEZESFHRLEZRR, B
R TR R A B X LU BB B 2E AR . SR LK ] B IRER B A
1975 S —THI g R SRR 18 H T & A R 5E BiiR A 5 B R X 7l
G EKVE” (fraud on the market ) , #R4B ML, [ & RFIEHA R E EF
G RALRR, T REEHRLREFOMRZIIALKARGE
mi, PRI ARG WA, 3 I B ik Be U F 1988 48, 7E & A i/ Basic v.
Levinson — R, O # THKVETI 3RS A & 0, JF- 35 g 5 v IR
RiE—EE MR FERR SBERNALHRRZFFEERRXR MR
NG HRESBEREF—RBEHRETGEROBL. &
BRRARZ G, EFTH EHALHRRRFERRERERETRKEN
K&, '

3. MEWENEE., HHEFEESEALHRARNZ B W LRHEER
HBERUGFEPAEE, A TERTH EOARLHERNRP,
HREASSMAERIESFRLE, BB FERRNTERRE
B oERALERERELH AL (“out of pocket” measures) ¥ it
BB YRR ERERE, T EEER AR BH R
HEH K9

(H)5ERtRERTFRBIXER

BEAR 10b -5 FLNR—IFBTIE “ — Mtk BURVE R 307, MR HE HR ik
BIREAT X AT BB R A A0 T HAL B BRI R RN, ERFER
BB, BB B RPA AR, AN 10b -5 M AT LLE R T F3I1E
EhALHER  REAUEE S (B T(1934 FIEFZH L) 142 -9
N B01E VS ) (RAT M SO (B F€1933 SRIESRIE) 36 11 WHAIE A

6 Blackie v. Barrack, 524 F.2d 891 (9th Cir. 1975).

@ 485U.S. 224 (1988). £ REEFNEHERAZEUI -2 H S HALKE
Habk BHIBLAZEAESnFE,

@ Huddleston v. Herman, 640 F.2d 534 (5th Cir. 1981); Green v. Occidental, 541
F.2d 1335 (9th Cir. 1976) (Sneed, J. , concurring).
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% EES L B EAR K R E R ENH

TS EI IR G R A o (R T1934 SFEFRHIE) F 18 WS
) .Q b, (1933 SFiEFk) T IR FELKK,10b -5
MRS T RS R T BB MR AM . MEKEETTE,
EREE 119 85 12(a) (2) 188 15 W AT REERALHRARIFRE,
(BRI RAE T HEA BB ML Z T, 100 -5 SAE It
“EEMIN” NEIES K EFT A, B e i FT4E 4607 B A AR TR
#l. ERFETE,10b -5 MU EFRRBETHREENA MRS K
—,€1933 £EiESR ) T IR TR KRR BPUE R E R RS R AR, T
HHLRE Bk B BB SR VR 07 ISR VR iR I B8 Y, SC B P T BE 5
EREERIFRRRIE, TR HE 10b - 5 ST HEet, KB BA L
R R AR TR, 25 10b -5 BT T &7 B s
K B RUKFEREENAIHESEE, 538" ,10b -5 AME
RIEEWHE—RIINEM A RBRAKBHETHR.O

NN 10b - 5 HUN——SRHR B — R RUKTE AR BK

10b -5 #0044 2 B AR 9 UE 5 B SR “ BRI BB 1 ” (federal
+ common law) , @R RIRiE b ¥k By N AB7E R AR F P2 B L1 SEC A
W, {H T4 10(b) 5F1 10b -5 MWL FHEHBENE, FLUSLT
THB A RENBEASE, EHRAMAEERERHEABK EEE
B @ 10b - 5 HLI ORI P R (S Bk B BB S SE B A R P AR R
3, TR UESF B A R NAE 8 Y Bk R e W AR B
HEBRPEH DL H BRI A —EFRERNH AR,

6) Hazen & Ratner(2006) , supra note 24, at 160.

@ Barbara Bader Aldave, ‘ Neither Unusual Nor Unfortunate’ : the Overlap of Rule 10b -
5 with the Express Liability Sections of the Securities Acts, Texas Law Review (1982), 60 Tex.
L Rev. 719, 747.

@ Friendly, In Praise of Erie — and of the New Federal Common Law, New York
University Law Review (1964), 39 N. Y. U. L. Rev. 383.

@ Loss & Seligman (2001), supra note 44, at 877.
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EHKFE(E-H)

BT, AR SR E RS b iE T BR VR, (1933 FEHK) F
119558 12(a) (2) WA JeC1934 SFUEH 5L 8 18(a) ¥, 9 H HA
A R R, B b L T RS R VRO T M SE R A, T R SRR
PRZRE.

10b -5 MMEXBIESFEERPER FE N RIRVENNEA M
EREA, XERRRERITEREERAEHNFYERKE NV GH2
A, FZEK" ( judicial oak which has grown from little more than a
legislative acorn ) , OB H B HZ AP HER T W T HEMN
(universal solvent) , ®% {3 #2 I 7 75 H % “ 1t 4 7T 5% 45 £ 1R 58 i XUy
3" (a horse of dubious pedigree but very fleet of foot) & 4 A ¥
UBERE,10b-5 AU BITHYE R, REEERABRAERZX
BUEH—HESBRARFIRIANA SRS, ERLE R E BRI R~
S SEC RN BIHEMEH MBI T, A R R f & R
RFEBHLS KK @

BRI SFE N EEIE S 5 E — M R VER KW L 2 B B4R
HHEVE, E3K 10b -5 MM B KRB ERTHESAXKBRTFELEE
YR, XHPREEENRETE SBUES 5 IRl BE K LA
PFA PG T 1995 40 (FAAIEFH IR A S 3 ) ( The Private
Securities Litigation Reform Act of 1995) &, X F{iEFHA 5 &) T F BRn
VPR M BT LR TR Pt 58, R bl Fe 3L v (R, B & it
— Y8 N R I — Bt RS R VE &R, B TR B IE SR 3 b

@ Blue Chip Stamps v. Manor Drug Stores, 421 U. S. 723, 737 (1975). 248 T &# %
“AELEANHF HEKAAE(HR) LHERAHT,

@ Painter, The Use of Rule 10b - 5 in Derivative Actions in Emerging Federal Securities
Law: Potential Liability, at 37 (V. Nordin ed. 1969). Painter £ H“ F i A #" KB A
10b-SHRATFEFFZATHGTHELRIHG LR,

@ Loss & Seligman (2001), supra note 44, at 875. Loss phALfF 1 “ ML 4 ¥ &8 (of
dubious pedigree) — 17 , B 45 10b -5 A M £ G- BB ot WL L 7 (1933 £E # %)
%17(a) (1) F (1934 FEHXFHIE 10(a) F P I KEH,

@ Loss & Seligman (2001), supra note 44, at 877.
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*EIE# B X8R KR K R3S

L7 (AR VA 3K P 0 25 B 0 3K 52 B 0 BRI @ BB T
B0, EEE SRR LW, FE—FRF 10b -5 S XA
Yo AR R RAE Y, T L R S B o, — B
RIS HAE R BB A,

£ EE &7 2002 SR (A /A Tl & B ) ( Sarbanes — Oxley Act
of 2002, BiHk SOX ¥ ) i B 807 () 4, OFE H & H 8y JE 3k LK
Ve — RS K

“ARfay A0 R SEHG , SRR P S0 , — TR R AR —
(1) DUREERTASE S (KIE(1934 SIS 5K BT BT R R

KRRl B S X5 B R ABTRFTH) TS A% RE

(2) B BRI RO DS BRR R, AL & BB 7
35 (RIB(1934 FIEHR 5 3 FRIBHRFKE Rk LA RS X5
B R A7 BT AT 89 ) A ATHE 25 B2 S5 , 2R AR A 45 BB A B
3, RALRIA R 25 FHIHILE, O
R ASORRIE R R T N, TR BN ST 5 L
BB VRS A AUE TP AT, BT 5 IR (1934 SRiE5 % 5
)45 10(b) 11 10b -5 UM FHBHT . TATREL BRI,

@ See Edward A. Fallone, Section 10(b) and the Vagaries of Federal Common Law: The
Merits of Codifying the Private Cause of Action Under A Structuralist Approach, University of
Minois Law Review (1997), 1997 U. L L. Rev. 71

@ 18 U.S.C. §1348.

@ EX@T:

“ § 1348. Securities fraud

“Whoever knowingly executes, or attempts to execute, a scheme or artifice—

“(1) to defraud any person in connection with any security of an issuer with a class of
securities registered under section 12 of the Securities Exchange Act of 1934 (15 U. S. C. 78l) or
that is required to file reports under section 15(d) of the Securities Exchange Act of 1934 [ 15
U.S.C. 780(d)]; or

“(2) to obtain, by means of false or fraudulent pretenses, representations, or promises, any
money or property in connection with the purchase or sale of any security of an issuer with a class
of securities registered under section 12 of the Securities Exchange Act of 1934 (15 U. S. C. 781)
or that is required to file reports under section 15(d) of the Securities Exchange Act of 1934 15
U.S. C. 780(d)];shall be fined under this title, or imprisoned not more than 25 years, or
both. ”
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EHREE(EH)

BAFZERTEELERERERA, BRIFLER, HAEAHERIA
7,S0X .55 303 WHLAE, FLiE 2 SEC Bl & LI, S #i4E BB ALk
WA &R F TR VE E s B B 3T TR vk, (856 303 WAl mt il
BBRHAGHAETRETRN. ARXLUEMXEBNAENS,
MREXEESVENEAESE 807 (a) WA TAETREFM, H—F
LB TR HEZ, 5 807(a) PR T HITEMER, WHEHTT M
ZETREFN.®

FE AR — etk BUK VE 2k 3K B SOX B:45 807 (=) ¥55 10b - 5 HL AR
Bt ATREX AR Bk ARG O W A RAK R R B B i 5L BT A S
“SCH” (execute) F1“ B SLHE” (attempts to execute ) %5 B 77 WL Hi LA $1
E,HRH10b -5 AMBHAEER™H. HK, EREPHFE”
(knowingly ) {fil €7 %F 10b -5 AMFERBE“FEAIR" .03
REATHE, TUBRREA“ERE R WA BB R UL FBE 807 (a) ¥
WMTFHFE. &G, WRE807(a) () FHTFHENBETHIRTE
“SiEH" X, AR FHE 10b -5 REBE“SIEHTL" X, H
I RAEHETANKIEES SRR Hikd (L))" REX
B ESERMFRG T AN REHTT KENBRE, LZFES
B4 807 (a) WA L 10b -5 $LM! @

M SOX 45 807 (a) ¥i 3L B AT A0, 3 H B & ¥ 3 K BF XHIE S
B —BERRERXHER MEBFERSZE LB K, LFEHEL
DRSPS T R R E NSLEYI R

g BT , R BUESH AR XHESFRVEST M IRA A FAERK,
BRI B REERAZ TR T L 10b - 5 M MO BRI Bl A R, H Tl
SEAREIFSFREBEHERENEAE, YA REAEAHEK

@ Soderquist & Gabaldon (2006) , supra note 35, at 517 -518. % [ ). # # 4» Robert
F. Serio & Matthew S. Kahn, Private Rights of Action May Emerge from Sarbanes — Oxley Act,
Corp. Couns. Wkly. , Apr. 19, 2006, at 128 ;% {F £ ¥ # 4v Larry Cata Backer, Surveillance
and Control; Privatizing and Nationalizing Corporate Monitoring after Sarbanes ~ Oxley, Michigan
State Law Review (2004), 2004 Mich. St. L. Rev. 327, 394.

@ See Carol B. Swanson, Insider Trading Madness: Rule 10b5 — 1 and the Death of
Scienter, University of Kansas Law Review ( November, 2003), 52 U. Kan. L Rev. 147,
167 - 168.
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& EIE 3535 b 4 X 2 5 BR R B B 3 £ UL

B ITXARRAE BHFREH R, A F 5L E3HES REVFR LB R
B, 7 2 R R B e — E T R A R R B, A R R B
ESMARREL RS IERAIBR, U LRI ERP B R E R
MWRE. RIS, B b B RL X A iF S — M RV AR,
LA Bk B FI D R S BR IR RAK R R Z S RIS ]
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