IUESE3E) (2024)
F=1+h+%,5 405 ~460 M

HRFBIUE 7 1 T HI BN |
HMES N B fs B RS
[ £ £ 53 - T b

FEWE %L % - #5142 (Victor Brudney )

MR NG EAUR B R E T A ®

# Victor Brudney, Insiders, Outsiders, and Informational

ok

sk sk

sk sk ok

Advantages under the Federal Securities Laws, 93 Harv. L.
Rev. 322(1979), pp. 322 —376. A C B 3k # F| 4+ 112 4%
o
ROKARHEF R 2021 FEEEHERSEFHERFR
AR FE 5 AR A BB A0k T kA R R
(21SFB4050) | F # R #k k 2 2022 48 F 4 #UF AL AT 86 )y 42
FIHRITE 3R E A BT A b 2 E AT O kAR
77 (2022QNPY39) | 4 & jk k¥ 2022 FHF R A R H
BB TRFRERE FTHREFEARERTHFS
%R HEH R (GRSIYGGO13) | & K jk K % 2021 4 & #
HEBEAREHRATXAEE A FRBAAAUFENET
LI 2023 S Rk A F &S A R AR L3
TE“ DB RIE AL RERELAEEFEENH
R 2024 FHEFEIFEH R ERRAEEHRF
DEH TR ENRES KRR (2024A03) £ % X
o

B KR IR R ORAE R AR 1937 FR AL T ¥
B XCFFE L FA,1940 FRFMU T A FFHFFEFM,
B ROk K F R,

R RIRKFEFTAMET R L,
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WEZR A (3 = L)

FEFRMRFEFFRALK, B RARTIMF A LR ZFHIK,
1970 4, VA K JEH A0 F W mNveth K % 5 1R, 1971 5 £ 1988 4,
IR FHIL IR N G ARk LR HIR TR IRE KT H3E4R
KF AWK FAodd (&R F R R R FHIL, FEiERHIR
BRABEERZTHF oML ZL5MA TR FE SN KPP A, )
dn R EFER 2010 FABEANRIFRAEERLEN LS —EHEREY
30 B, AL i RBIEIT T A EANENEAG TR T EOEE
3 BUR 8] R T B0 S5k 69 TT 1P B AR A N 8] 69 — AN EL AR R 4
W OBRRBAMNEBR ST RGO L, 20020 F A L5 -
REBAFN(LLAERE) — X TRMES LA LR A
WA EEMMBATT 2@y, S AT IRZHHm, 1982 F A&
&mkﬁ%ﬁbikﬂii%%&moﬁ%%ﬁﬁﬁﬁ?*ﬁm%ﬁ
HARFHES AETEBRFRAFRG AN EGEAD FRALE L
G BAELR R LN EEANE T R A F AR, B RF
EFREERLY - RBELEREZEHERZIA %I - HEBREZ
—E A BRI Ao AN E] kR A BB AT SR A RS
AAFMGRECITRFERRF LS, &R RKZT 2016 F4
A& F598 %,
“WERZEZSANR T EBRFIESFHRKESFHK, AL
BT — A%”“m%&%m’ﬂ”%m BB B — T A
fZRMLH, MARFZTH LW S5 N XA T TR, RS EHR L
MRHEAZ, %%Mﬂﬁ S ARG, ARBFH G E KBS B
AR ERBER S AN R, R AR IER A A KR LR RS R
IR 015 B BT 09 R AR IR R R P AR S A2 5 B e AT
B i 7R ) BT o ey B AR VL | B AeiE R ik R SR 5T 64 &4 T8 3
8 P I AR AR, AN EA L A ARA L A BAT B HE 5T AT
BT ELHA—ARX AR T A ATELA YR THRAANZ
BB XN LR BR P RAT ES g S, 24
Mk bA, 2B IREFHEZNHAI AFARKTE E LA
B AR PTARILGG R ) Fp 34 B4R P AT H o2 5 MAZ e
AT R B ey %o, EAMEEL ST R, EARZGELE L,
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RSN R F R SR & R P P R ER N
AT A IR AR5 F KB — AR R S AR PR ) Bk I & R ed
AREE, WFALHEIRTELEE LS FHNANECHE, A
AAFRBEERTRANGA BT RFFZLARE T WEREE
AN Hol AR H R RS EREBRAZE S R ERE LR
BN ey e AR B LA AL AT Z AL AT
AAMRTHMGZERDE L RB R EORLEES EfoiE S5

FEEIR EAIE SR RKEERE FEAHE KELSEEIY
]

TSR UE S50 19 SO VE S5k B I B 128 w1 P9 N 53 AR 48 19
15 RT3 5 BS54 R 1k Rk e 2 AT se 4 HAb A5 SR 3 ny ob
PN IR R R G, ASCrh, i BB BRI T — D E
“ Pl B BEE IR A2 S B ( disclose — or — refrain rule ) J& T Bl %) S0
HAhie s A — T A E B A R 5 & Teit 22 55 1 sl i A7 o #h
PEUR  HBANRE A 1 s IR X A5 2 4 4 IR iz Ak IR H 22 5

/0 18N TRV A 2w N % 58 5 8 (Texas Gulf Sulphur )
P CUI Dk BEIRUE SR R M RIRTVE ek C R I B sl 2R 12 5 " #L
W ——3E 28 FIUE SR M (B 5 A R A JF (2 R AR B AN B Z DR e
NG ANREE SRS  BRARMBAT S e B 88 105 2 . 31X — 000 fe TP 2 7 i
10b =5 LI O3 D 5] I, BV 7 fife ke PR N 03 5020 ) AR B R T 55 28

(1) See SECv. Texas Gulf Sulphur Co. , 401 F.2d 833 (2d Cir. x968) , cert. denied, 394
U.S. 976 (1969).

(2) FAF ZHRERFAREZRAEFABLERBWEE, CEGFA L RK T LA KL
B EMATULTRAREELE, KT ERTHE X -MWANTE, WEE(137),

(3] Seel7 C.F.R. §240.10b -5 (1979).10b -5 HLJU #L & ;. 17 A F| Fl & = 18 ey 7
WTESFHLFE RHFFAREE TR, RFFAHELEEIES K S P ET%
A BB AN DL TAT N h ARk (1) R TR BT An SR e AT B
VEHY 5 (2) BHAT A 20 52 09 PR 3R 2 % U 50 e ey 38 503X — 52 M ey 3 S0 8 e e I L
T AR R T B AR MR L FE A ;(3) AT A R BT A R AT
FH M EEFEXNATH MERLHITHE,
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R ECHT S A RN RS BT S 2 L4 B S AR
10b -5 05 JRLIN A0 A Sz 5V 2% 3 (I (B BE It In) k) (6045 206 2% A
CHBUBRHTIRZE) (7)) (AL IR g i Sy B i Al PR N B A 5
Ml Ik 27 0 A A A B SE 28 0 AT oA, BT X 2645 B 5 A Rl AT 6 ¢,
RN S N I 7 T A I oy TR i I =) O = S W
Th2 X SN A% ™= A SR HL B2 i s e R 50 s i R e T
I, 5T 4 22 41 A 35 [EHIE 25 38 5 %5 51 4% (United States Securities and
Exchange Commission, SEC) i #&28 3& BH |, X« B &% sk 25 11 52 & 7 #L 0
B BRI 5 e T 28 22 NFEWC R T {5 8 O8I AT Ry S TN
R B 28 ] L0 ) (SR AN R B2 A R 110)) BRI TR AR AR R
T RE” 2 AP 14T R 1D 3 Ak AR 2 B AR AT A B

(4] See Northern Trust Co. v. Essaness Theatres Corp., 103 F. Supp. 954 (N.D. Il
1952) ; Speed v. Transamerica Corp. , 99 F. Supp. 808 (D. Del. igsi); Kardon v.
National Gypsum Co. , 73 F. Supp. 798 (E. D. Pa. ), modified, 83 F. Supp. 613
(E.D. Pa. 1947); Ward La France Truck Corp., 13 S.E.C. 373 (1943).

[(5) See, e.g., Oppenheimer & Co. , SEC Exchange Act Release No. 12,319, [ ,975 -,
976 Transfer Binder | FED. SEC. L. REP. (COH) 80,551 (Apr. 2, 1976).

(6] Seel5U.S.C. §80b-6 (,976); see SEC v. Capital Gains Research Bureau, Inc. ,
375 U.S. 180 (1963).

(7) See SEC Proposed Rule 14e —2, 44 Fed. Reg. 9954, 9976 —79, 9987 — 88 ( #n ik
WL B4 N 17 C.F. R. §240. 14e — 2). See also Electronic Specialty Co. v.
International Controls Corp. , 409 F.2d 937, 940 (2d Cir. 1969) [ 7R & B % 3 %
EVE 14(e) £ ER EEAN I0b -5 WIRFNEH TEHAMELG LA
Flynn v. Bass Bros. Enterprises, 456 F. Supp. 484 (E.D. Pa. 1978); Berman v.
Gerber Prods. Co. , 454 F. Supp. 1310 (W.D. Mich. 1978).

(8) FWE(S),

[9]) See United States v. Chiarella, 588 F.2d 1358 (2d Cir. 1978), cert. granted, 99 S.
Ct. 2158 (1979) ; SEC v. Manderano, [ 1978 Transfer Binder] FED. SEC. L. REP.
(CCII) 96,357 (D. N. J.); SEC v. Primar Typographers, Inc., [ 1976 - 1977
Transfer Binder] FED. SEC. L. REP. (CCH) 95,734 (S.D.N.Y. 1976); SEC v.
Ayoub, [1975 —1976 Transfer Binder ] FED. SEC. L. REP. (CCH) 95,567 (S.D.
N.Y. 1976) ; ef. SEC v. Sorg Printing Co. , [ 1974 — 1975 Transfer Binder ] FED.
SEC. L. REP. (CCI-) 95,034 (S.D.N.Y. 1975) (3 I 72 % # 15 H ¥ 8y 15 5
T ARAE 10b -5 AL B R 7] R ST ).

(10) REET). B LT X AA,

(11) See Zweig v. Hearst Corp. , 594 F.2d 1261 (9th Cir. 1979).
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o U BN BRI S AR 7 A B a5 O LN R (S FE 3055 IR 4, 1%
RUAESRAT J7 T A 365 PR AT SR AN B 2 120 ik 8 e Jo v oy 3 ) 4
SC55 BT R FOR R DIl AR ST UE 7 37 1% s b 32 57 1 AT 2R 1 BUR R
oY R R A A P 4 T N A B

— [ SR A

IR UE S e T — A5 Bl 1 B X A 1) B v — 5 43 J2 i o
PR, —FR 5 U8 F R 0 SOWVE 253k, S il 1k 1% 8 B B8 4 3 ——(1933
AEYE 257 ¥ ) ( Securities Acts of 1933 )(13) H1 ( 1934 4 iiF 2% 28 5 ¥ )
( Securities Acts of 1934 )014] [ 73 i Fl i 5 4k sk —— B ) 22 B ol 3
Gy 325 B, IF A% 1) e AR DAk Fh SN At )y AR R R, SRk
SRR S EAE R E 3¢ &y 5 i AR L 05D BR T SRR E 22 B A
I T E SR A A A L L)

(12) See United States v. Chiarella, 588 F.2d 1358 (2d Cir. 1978), cert. granted, 99 S.
Ct. 2158 (1979) ; Goldberg v. Meridor, 567 F.2d 209 (2d Cir. 1977), cert. denied,
434 U.S. 1069 (1978). Compare Kidwell ex rel. Penfold v. Meikle, [ 1979 Transfer
Binder] FED. SEC. L. REP. (CCH) 96,912 (9th Cir. June 1, 1979), and Wright
v. Heizer Corp. , 560 F. 2d 236 (7 th Cir. 1977), cert. denied, 434 U. S. 1066
(1978) , with Biesenbach v. Guenther, 588 F.2d 400 (3d Cir. 1978).

(13) Seel5U.S.C. § § 77a-77aa (1976).

(14) Seel15U.S.C. § § 78a-78kk (1976).

(15) fldn, 1934 FIEHFRZHE) ERBHEUTFEANEL . (1) ELEWXRFEHITAH,
§ 13(d), ISU.S.C. § 78m(d) 1976; see also SEC Rule 14d -4, 17 C.F.R. §
240.14d -4 (1979); (2)REAMEE, § 14, ISU.S.C. § 78n (1976); (3) #
#, § 14(d), isU.S.C. § 78n(d) (1976); and (4) WH# X %5, § 16(a), ISU.
S.C. § 78p(a) (1976),

(16) 4 ARIE1934 FikH K FE)E 13 £ E 15 &, LA %4 € B &, IS U.S.
C. § § 78m, 780 (1976).
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5 0 1 M B B B A AN T, R BT % 07D A7 WL 7E o 4
F ORI H PR AR o A, R TERRE S UL T oA 8 , 4 K 3 E
225 BB W) AU 53 142 A2 450 OO ) Al 55 #9489 8 T R O S A A R
BRI, A2 R Bl ga F B, A5 3K 3258 b A IR 55 v R BEAT A G 1A
I, B VE 2 s i LI BT Wi BOREER AN A SR, Ao ik
HRT AT AE Mt SOVE 28 0O AN (USR5 ) 1P 475 5 04 % o 8 )
AT DD IR ST A B A B 1 i, O BN 5 i Gl e A 2
T SRR AR B A . BT E RS2 T SRk 55 o
PEAR S5 R i 5 R s 1 0 R IR0 T AR sy R 5L 5, 7R

(17) AHREELAGBEEATE - ZEVEREREAMET G LEEZR L 24
WEWRER N A LA B R E, See Steadman v. SEC, 603 F.2d 1126 ( Sth Cir.
1979); V. BRUDNEY & M. CHIRELSTEIN, CASES AND MATERIALS ON
CORPORATE FINANCE 705 - 08 (2d ed. 1979). B M, b F 77 # U4 B “ 4L ” An
CHERMTFRAMTE UREWE B EILEFH LA F AT NN FE, (1934 FiE
H G k)% 10(b) 4 ,( £ E %) % 78j(b) 4 (1976) , UL K 10b -5 #LIU H 1, % 7
& 4], See Emst & Ernst v. Hochfelder, 425 U.S. 185 (1976) ; Blue Chip Stamps v.
Manor Drug Stores, 421 U.S. 723 (1975). Aty Z 5 F LM LA E W& F4& 5 7
CHOET CHOEMWT F B RIS LR AT T E A, See §15(c) (1)
of the 1934 Act, IS U. S. C. §780(c) (i) (1976), and rule 15c¢i -2, 17 C. F. R.
§240.15c1-2 (1979) (BRAFK 5 #); §13(e), is U.S.C. §78m(e) (1976)
(RATAMTHEWBEE); § 4(e), 15U.S.C. §78n(e) (1976) (E# k),
§17(a) of the 1933 Act, 15 U.S.C. § 77q(a) (1976); § 206 of the Investment
Advisers Act, IS U.S. C. §80b -6 (1976). (1933 5Fif k%) % 17(a) £ F1(1934 £
EHXGEYE 14(e) FLEZI T AN ERABMA B BARLENEZEL, UHE
BTl g Rt FRR S M, (EEEL)F 15 %% T8n(a) £ (1976 ) R AT
A 14a -9 (FRIF A FIL 47 ) % 17 % % 240. 14a -9 4 (1979 F) &3 7 x —#
AAZTEAMFE BB, BN HHE" WIRH, See Gerstle v.
GambleSkogmo, Inc. , 478 F.2d 1281, 1299 &n. 18 (2d Cir. 1973). See also § § ix
(a) and 12(2) of the 1933 Act, 15 U.S.C. § § 77k(a), 771(2) (1976); § 9(a)
(4) of the 1934 Act, 15 U.S.C. § 78i(a) (1976) (covering “dealers”); § 18(a)
of the 1934 Act, is U.S.C. § § 78i(a)(4), 78r(a) (1976). F&ix &k # 2 6] ty
1B AR (B AR A SCHT ¥ RO R R w2k AL R T B 4 ) 52 B BT DARAR Y
%A X 5|, See SEC v. Capital Gains Research Bureau, Inc. , 375 U.S. 180(1963).

(18) Exceptions are § ii of the 1933 Act, i U.S.C. § 77k (1976), and possibly § 18 of
the 1934 Act, IS U.S.C. § 78r (1976).

(19) See Bauman, Rule 10b - 5 and the Corporation’s Affirmative Duty to Disclose, 67
GEO. L.J. ¢35 (1979).
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XEAZ Gy —Jr o — AR B

Y THRFBUETF VL AR AE — A B 4 0 iR il VAR B Bk #8254, DL S
BRVE SRR BT 2 1 B 77 1T (%) B B 1 LR e BRI T ke ) ) AR ——H
23X B 55 AR B A 13 B iR P A S B R R RE P OR RS SR
B —HE0I R T RORVE 53 N 25 vh B B SR 4 8, I 08
WA AT XA 55 (200 T LU 28 02, A — 28 RORVE 45 30
S IR SR P B LA SE A G R IR B EOR FRIAR B N 2 . X — A 3,
X SR O A X AR A e v B SRV % S R 19 385 3 7 1 A7 52
B, 0 A B R R Sy e 1 5 ] i RE T B R AT L
T2 1 5 | 3 A OR R LA ) S8 B A BRI 21 (B[R] | 8k O
PO IE TR N« gl JTER” (mere silence) W4T NG, B4
PR AT DA SR AR A 2538, BIIE 2505 SO VE 550300 T 45 1k i (B BR A 1)
TSV ERUN R R 3 4 R | s/ /M i

(—)IEHFETHIRE

WA 11 MR AL Dy B R R B R, AR R T E e & (22)
B2 BR TARFE X 55, B A RINESR 28 5 0T 3R B FE D g bt 2R
P 55 R4k Sk kb KA R AR A S 55, T A w6 HARE 58 2 R A AR
Wi b A5 38 Y 55 IR 5%, 33 AN A A 0 7 5 ol P 175 8 48 6 1% £ 6L R e 19
W0F 55 4ty b, AR A IAE XS I AR 1 S S A O ELA B R I kA L S
UEZR A3 A7 I 1) 23 0 (A48 1F 202 CRHEE IE A 50 2380 DA A T

[20] See I F. HARPER & F. JAMES, THE LAW OF TORTS § 7 —14 (1956) ; Peek v.
Gurney, L.R. 6 E. &I. App. 377, 403 (1873).

(21] See I F. HARPER & F. JAMES, supra note 20, § 7. 14, at 588 - 90;
RESTATEMENT (SECOND) OF TORTS § 551 (1977).

(22) AARHEABARESEHRHFAATKEH AHMBEEELATF AT GCEH S, T
DUE Y3 R 2 AR T ZAEAIE T FMIE 7 Bk #69E 4 o WA o,
WEEEZFHRANE NWARE A4 K, See, e.g., Note, Civil Liability Under
Rule X —iob -5, 42 VA. L. REV. 537, 546 - 54 (1956) ; Comment, A New Concept
of Fraud on the Securities Exchange — A Comment on In re Cady, Roberts & Co. , I5 S.
C.L. REV. 557, 561 —64 (2963). 7 W)Jg#E(71],
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b (230 TR R TR BT E R A B T Ok 55
HA TS S AT T, AT LA - M A AT B — 52 LT ) A
SR B R CRARIAE B A ) I 7R DR E AT, AR
P FIET R AL R AT 24 BB A ORI A AT ] A2
FEAEBUANGAE B A RIS X S5 S BT AL B 2 A 1945 5
X Aol B HRT S T — RE B EDG, JGTR 2 5 ) P P g S AR R AR 1

ST AR W L R 3 G TN R A MR E ED R IR R AR B SR
SR AR ENR BA T H R S, HOR BERUX S8 3 7R 19 % A R AT
{438 , 90T RE 2 A B A A 2 — Bh R —— a3 =/ LA P 4 e
VRSB MW —— P A e il i B 82 7 SR S E B AN S B 1, JF HLRT LU
AN RSB R SRR AL 58 2 0 il . VA IR BOR UL, R AE B8R X
S SR BT R 0 B A R O S A 38 T, K 8 S SR D T T Ak R
RTE S AT T A2 AR R T, B, R EoRT e 2 A T
AR FENGE, I8 2 R B w8 r ol L B AR g il R v iy oo i
VE7S) g —3R o3 B 2 < VR TR g it 70200 9 — 43, A XX
A B 8 AT ML T 4 1 AR BT A v (27

(23) *T20 # 22 60 4F K 47 8y 4 b & £ fn A F£ X R B9 # 18, see SECURITIES AND
EXCHANGE COMMISSION, REPORT OF SPECIAL STUDY OF SECURITIES
MARKETS, H. R. Doc. No. 95, 88th Cong. , ist Sess. (1963) (3 parts) [ hereinafter
cited as SEC SPECIAL STUDY ]. xf T & £ B X /&, see HOUSE COMMITTEE ON
INTERSTATE AND FOREIGN COMMERCE, 95TH CONG. IST SESS. , REPORT OF
THE ADVISORY COMMITTEE ON CORPORATE DISCLOSURE TO THE
SECURITIES AND EXCHANGE COMMISSION 8 -11 ( Comm. Print 1977 )
[ hereinafter cited as ADVISORY COMMITTEE REPORT ].

(24) See, e. g., SEC Securities Act Release No. 5092, [ 1970 —1971 Transfer Binder ]
FED. SEC. L. REP. (CCH) $ 77,915 (Oct. 15, 1970).

(25) SeeI7 C.F.R. § 24 0.Iob-5(c) (’979).

(26) Seeid. § 240.10b-5(a).

[27) See Ross v. A.H. Robins Co. , [Current] FED. SEC. L. REP. (CCH) 97,115 (2d Cir.
Sept. 24, 1979) ; Bruce v. Rosenberg, 463 F. Supp. 673 (E.D. Wis. 1979) ; Bauman, %
WATE(19), % 963 ~972 T, (AAERMNE, MUUF (BRIFIE R AR T i T A8
BB R B0 T 28 A YRR R IR (LR ER WA ER R E L LT ER
Fl T &AL KN F W F, See ALI FED. SEC. CODE § 602(b) (Proposed Official
Draft 1978). £ % 16 £ % 3 A, FHAH AT T H B E LR TH" N F L H 5,
REFAHRER TABNBPARF R EELNEL” X —BF T EKR
FELEWRREE S, See also CAL. CORP. CODE § § 25402, 25502 ( West 1977).
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UEZF T 5 P58 45 IR Le e Ho v 647 58 2 W i R 1 R 1Y IR A At
ATTME LA STl A DGR 5, Bk 2 7 AR W B G R A AT SR R MERR 1Y, TF 4
= £ g IR EE  UES 2« B 24T (intricate merchandise )(28) |5
PSR SRR S S E (o8| AT e s | o A EF S AR R R (11
RUAE AR B, T ZHE AT KA 5T, 1w 3l B 9 AR /0 L 4% 3 7 1Hl
AIRE ST, B[l (I T 75 2 A 2 . PRt 2 TE — AN A PR B ED 42
W RAR R WA XA 5 TR A IE SR S BT S A —
VRAETE 1Y N Bk AR (5 B A A T AR H ) BUAS 2 e R, TEUESR 2SS,
PR BUA Y 22 SRR BR8N EATE S K AETEAE S AT g h
FERX AT rh, Y38 07 B2 O 5 A (R MY ) 3207 5RO AT 38 B
i i — 25 TFORIZ A FE B AR & (IR 2N AT REAY IS ) .

S FRATTAR S 5 42 32 M — iU a5 K R e b i 740 T Y R 53 55 0
HI A A W RREL PRS2 i A 45 5, AT H0 2 W) 3 H P A B 3 s ik
BIE SIS, B ESATUESR AC 5 B SR N, AR 4598 8 58 T
LRI R H 2900 W B AR SR T 0 5 T R X A S5 e AN
o LN VR IR U AT B R DL SR A A T 7 G At R R 55

(28] See H.R. REP. No. 85, 73 d Cong. , ist Sess. 8 (1933). See also A. BERLE &G.
MEANS, THE MODERN CORPORATION AND PRIVATE PROPERTY 300 - 25
(1933). M Z T, 5 T 54" B S S e 4, 0 5 3 7T DLSRAT A0 3 TR AT 1L OH 3
S B RE HEAAE , Ah EAT B R T, LRI i 2 g B
BMAHRAGRRET HOHEE, TRBEAM TIEFRRELTH N, B RE
Mgy kR AF — 28 mEF KK,

(29) EBRMRD EFHFEH,10b -5 FU R AHi6 P H AR A0 KK ED 2P HEHE R
“WEHE LGN, In SEC v. Texas Gulf Sulphur Co. , 401 F.2d 833,
852 (2d Cir. 1968) , cert. denied, 394 U.S. 976 (1969) , = ZE % 10b -5 % (c)
L IX F#k T, See also List v. Fashion Park, Inc., 340 F.2d 457, 462 (2d
Cir. ), cert. denied, 382 U.S. 811 (i965); Berman v. Gerber Prods. Co., 454 F.
Supp. 1310 (W.D. Mich. 1978) ; In re Cady, Roberts & Co. , 40 S.E.C. 907, 913
(1961). (b) % WL FF 1 %, See 6 L. Loss, SECURITIES REGULATION 3547
(2d ed. Supp. 1969); i A. BROMBERG, SECURITIES LAW § 2.6(2) (1974). i
B ORE(HRITI Y5 206 4 ,(EEHEHYE 15 5% 80 b-6 T (1976) F F a4
510b-5 LM (b)) A HMERN AR, ERBERE EH# RS ERLSFHRAK H
FR AT —FR[(EEREERHC LS % 375 5% 180 W % 197 ~199 W
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itk

Fr RN 5% , (30)
FORVE 26300 1 S MBS (R ARG LN ), R BEAT R L7

102 B PR AR 7 2 W RN BRI RS B ——k [ 2 W el i T R ke 2y
] PP £ B 7 TS0 2 W) SR A B 45 B, O30 AR A5

(30)

(31)

(1963) 1% 206 4By A BEA B W EREEXZ AN, K5, HEREEN
R M R(1934 FAEH R 5 ) B AWk B ALUE, WSl L W €5 E
WREBRF R FHER N EATH, AN AR ERAN R — AR NG
A EAELIETHE", S. 3420, 73d Cong. , 2d Sess. § 9(a) (4) (1934).
ARAE“ L34k 47 ,H.R. REP. No. 1838, 73d Cong. , 2d Sess. 32 (1934),i% 4
RS RN ANENERE[PEE T HE A - RAEREATREE k&
WM EAERS”, BEELENVRAA F,EE2RERATAR XS Rt EE
KWy F & &, SEC Securities Act Release No. 5092, [ 1970 — 1971 Transfer Binder ]
FED. SEC. L. REP. (CCH) 77,915 (Oct. 25, 1970) ; SEC Securities Act Release
No. 5009, [ 1969 — 1970 Transfer Binder ] FED. SEC. L. REP. (CCH) 77,744
(Oct. 7, 1969) , 3t £ D4 & AW, AT R % 2] EE B 5 K 4 09 F 0 fr 3 R 4535 IR
R JE k& AW 4 1% PR &, SEC Securities Act Release No. 5992, [ 1978 Transfer
Binder] FED. SEC. L. REP. (CCH) 81,756 (Nov.7, 1978); SEC Securities Act
Release No. 6084, [2979 Transfer Binder | FED. SEC. L. REP. (CCH) 82,117 (June
25, 1979). it N EAENF WG (06 I SE L) B T & xR
ERVAEEEmAH, BT,
LTREXEFERLIGPYEAZANAEOWR, EERAH CHNHRER L, £F
ARHABEREERANFAT , ARRERF T, HBEEXRERLA 2 %
B, BLLE X NEAENR EECHERE T RENEE, XEEEWM, X
BRAPOANARKERY , A X Z TG RRAARE A HBENER, R LHE
FEly T ERARESN R W R T, AR KR, AR E R GE A Y
R CERNGHEBELT R H AR EZNNATF S, TR EEZRGHRE,
See, e.g., 2 F. HARPER & F. JAMES, % WL A7 £ (20), % 159 ~ 190 T (1956);
Prosser, The Implied Warranty of Merchantable Quality, 27 MINN. L. REV. I 7
(1943) ; Special Project — Article Two Warranties in Commercial Transactions, 64
CORNELL L. REV. 30 (1978); Comment, Implied Warranties of Quality in Texas
Sales, 32 TEx. L. REV. 557 (1954). Ja %k, = S A EE R BEFHENNH L EN E
LIEIRET Y % F B T R4, See R. POSNER, ECONOMIC ANALYSIS OF LAW
134 =37, 273 =76 (2d ed. 1977). Wb, 78 35 7 & Fr Il S5 7= b oy 8 9 2 2 R 2 o 1
P, B Hoik KR N E 69 b TN THE %, B O BT g 3% = 4 B 77 20K
No MHHMAKERFANTERMB LN EZERR, T RO ANEL ERUFENE
KRG ECRZEDNETNRE REBRRP LT AL H W EBATH P,
See R. STEFFEN, CASES ON AGENCY - PARTNERSHIP 477 —-514 (3d ed. 1969).

AN EE BT B R TOIR N E K R I B AT R B A BT S
BEWEHEN EAXLEAENTRBER BT IR AT MEM BN LK,
ANE B R AT BE R AU By, B Sn AT B T R AR E K
T AR BT, R — AN R AR, ERE BT, — EH A E
T, E W REN A s T B
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Wi 7 15 B T RE X BB SR AT R, 0 B o mLIE IR B 52
Gy, FEOE W 228 RIUE S5 58 5 % AR RANAR B9 5208, T AN 2 2 WA i B 58
PRI B ARAL o P U T 37 A B e TR — R E 2 W Y 42 I
S AHHBESE A T 3 M TT RE I A BE VR i 28 U] FB 2 T DA S HY 1) A A
D T S0 B M e — A S5 BIAE SR R A T A 9 22 2
Wl , i B SR B, B A RO 5 R AN &, Bl
REANGLN A 2P 1R A B I B B i B2 g s B A —
TE R F AR TR BOE RN EEAE ; B T 20 R T el
Rt e SR X i G AR R A BB T R R ) A fE
SR, AT AT A GF 12K T 37 R 0 P A 0 ) R AR R ik —— o
BEAESR — R P O B ——HR & T SORVE 3 L R e i
SR E AT Ty WG A TR 55 1 R (BRI — A Rk

(32) EHAmETHS U RET YW W00 ST N R 0 R Ry AR 23X
BARE—WOLE, ETHTREMNTTHARTENE LK ERZEF R, see,
e. g., Reed v. Riddle Airlines, Inc., 266 F.2d314, 315, 319 (5th Cir. 1959);
Brascan Ltd. v. Edper Equities Ltd. , [ X979 Transfer Binder | FED. SEC. L. REP.
(CCH) 96,882 (S.D.N.Y. May 25, 1979) , 5 % # [k & T K s oy K 3 70 W) 3£ I 2,
HAEELETH EHE — A KK B, 42 5 b 47 5F ; see also Rogen v. Ilikon Corp. ,
362 F.2d 260, 264 (1st Cir. 2966) ; Langert v. Q —i Corp., [1973 - 1974 Transfer
Binder] FED. SEC. L. REP. (CCH) 94,445 (S.D. N. Y. 1974); Birdman v.
Electro — Catheter Corp. , 352 F. Supp. 1271 (E.D. Pa. 1973); Matarese v. Aero —
Chatillon Corp. , (1971 - 1972 Transfer Binder) FED. SEC. L. REP. (CCH) 93,322
(S.D.N.Y. 1971). Rl A, 4o R s ShEP AR A BT 3R H AW R AR E N, b2 &
E-HHH IRERGER TN, E AR A, T A RS RN
NFIME BT AT T ae ML AR A E, See Zweig v. Hearst Corp. , 594 F.2d 2261
(9 th Cir. 2979); Oppenheimer & Co., SEC Exchange Act Release No. 12,319,
[1975 - 1976 Transfer Binder ] FED. SEC. L. REP. (CCH) 80,551 ( Apr. 2,
1976) . EHEEAT , XATHELEREREME 2LA FHEREFNES H 04
BERERFEN FEFAMMNATFAENRRENZ G H X, F—HTHEL
EWMEVNEREZZHAFFHGEL, Bk, #OTTHRXFZNELAN KX F T
WG REER  BERAXRTRESRRKNERE X LEEEE-—HRALER
. See 2 SEC SPECIAL STUDY, # W[#(23), &2 # 4, % 161 ~171 7 . &
208 ~220 7,
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AE, SEC i 23 it i ZOR B fR T 4 15 B 330 M7E(1934 4RI 52 5
) B Sk s A ) AT AR PEER S0, B F4RIL” (pools ) Al
Vet (wash sales ) , SO HAWE XA T S8R0 T 0 OTIESS , IX ToBE R TR fig
PR A IX L SRR, R e A A AR 3K S22 HE (22X I 0k AR
M) EZIE ST B IERIRRE, 1Eig sz R S S R ——TCie
SER TGN RS 55— AR R SORVE AR — N B2 H 14 35

(33) Seee.g., rule144 (h), 17 C.F.R. § 230.144 (h) (1979); see THIRD ANNUAL
INSTITUTE ON SECURITIES REGULATION 35, 50 (R. Mundheim & A. Fleischer,
Jr. eds. 1972); Form S —i, Item 29, 2 FED. SEC. L. REP. (CCH) 8220 (1979) (4
21933 F£3EF =Y EM Z 9 ) ;¢f. ALIFED. SEC. CODE § § 242, 520(1978 44l
PLIE R E £ ) ;Securities Act Releases Nos. 5274, 5276 (July 26, 2972) . ik4h, T E# /&
TEHAANTFERNBRAA S PR GRIAW BT EE, - EAETYH LR T
LB d B H AR Bt T UL E B RN X E, Cf. Birdman v. Electro — Catheter
Corp. , 352 F. Supp. 1272 (E.D. Pa. 1973) [ 4 28 4w A AR & 2k iE i
B, WS RENTFRATREZ B EX —FL(ImREEAESE), .

(34) See S. REP. No. 792, 73d Cong. , 2d Sess. 7 -9 (1934).

(35) Bk, BB AR A EMA Z M U R Z G HATH 2R A& R R R A 2% T,
N A 2R T B AT N A B 418 T E 2SS AT, e, AR R
A A BERE EALR Ao RAE B SR IR (R ) TS, DUE T /TR F 2 E R
BHRF, (1934 SFIEH 5 K) % 9 R R Bk, TREAT AFAL, R4
MAW T HE LA EF0 AT G W% E b2 5 R%, See 2 SEC SPECIAL
STUDY, % WTiE(23), #2 #4, % 226 ~227 7, And § 10(b) of the 1934 Act, IS U.
S.C. § 78(b) (1976), &AM N — TR R AEA £HAH AR LAT Jy 25 3 LY B Fo (2 AT H A
RBEFER, F, E0E RSFREVAHE,10(b) FH TR ET Bk 52
AT N, L E T AR TR BRI G W7, B AR RH T ERRE
X $fZ B, See Carroll v. First Nat'l Bank, 413 F.2d 353 (7th Cir. 1969), cert. denied,
396 U.S. 1003 (,970); In re JAB Sec. Co., Admin. Proc. File No. 3 —4424 (S.E.C.
June 25, 1979) ; Jacobs, Regulation of Manipulation by SEC Rule 10b -5, 18 N. Y. L. F. 511
(1973). 5t x B A A< G4 B B, ZASER XA —ERE ERET
NRARBCH U ABAZ B EAH AFE RN, NEE L&, X MHEIET
BARE AR RFEGMNBATHR G PRR, CREAT RERFAA—LAELR
HETE NN LS, A KL A KA RE X LA, T B e AT T4
ZEHE RIS BB AR AR FHARAT RN RETZEHE, Cf
SEC v. Texas Gulf Sulphur Co. , 40 F.2d 833, 856 —57 (2d Cir. 1968) ( /A & % EARIEE K
NHEHBEZ R ERNTAERFES KT 10b -5 HLI) , cert. denied, 394 U. S. 976
(1969) . {87 , 4% 2 B R A IR Ah S0 RPN BE A&, o8 ROBKIE AR ARk 7 B 0 — 3 o ——1%
FHEEERTHFRNBAL(LETIHFEZ"MAERR) MR E" R MREF", 5
R AR H T ERERPOAN DR RB A ZRERH TR B R R,
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ZTCEEI], B — F bR B9 e HABSE A5 R e, 7 R
K SN AE AR B 38 S [ 52 8] B A, RIDRE BROCE ISOR A R 22 2 B sl
— N EFFE R, IX 8 B AT BB B — 4 E A RO SRS Bt AT
REMA S 19 1% 28 W A9 55 BRAIE SR 52 5y a6, 9 il LA AN L3 ik K75
MBRVES BB R 2R %5601 B X AR "R B2
AMRE BB XS R Rt 300 AT AAE 5 UESR 5 5 A
K ZAE S B AR B R AR 1k

FEREMRERE b WARAR A TF i 45 8L, sOHAR S5 IE2R 2 il B R
P AR, AT %Ji ANTEARRTE RIS IR 28 G EOR A
FIE AT L BERAR AT 2 FlE BT R IR A EE R, KA L5y
WXEJ}\F\'TWH%X‘J‘%ETE@FE%W*%J\ vt AR AT S T B A A5 12 23 F
Ao A X e A O A AR A THE R BT A (1934 4FIEIRAL S
) VAT BRBRABA TR FA (0B 58 A R A AT T AR AL, {EL 20 5 2 — 9 DA 5
10 ZR NGRS 15 2500 BURVE SR FORBANZR 5 2255 Tyl X Ao 380 Ak,

(36) FERMELFMIES £ B HIR G & 2009 A A AR HRE R T A A i 30
A+, THAEEZAEHRE X4, See, e.g., United States v. Naftalin, 99 S. Ct. 2077
(1979) ; Lewelling v. First Cal. Co., 564 F.2d 1277 (9th Cir. 1977) ; Frigitemp Corp. v.
Financial Dynamics Fund, Inc. , 524 F.2d 275, 281 —83 (2d Cir. 1975); Carroll v. First
Nat’l Bank, 413 F.2d 353 (7th Cir. 1969), cert. denied, 396 U.S. ioo3 (1970); Allico
Nat’l Corp. v. Amalgamated Meat Cutters, 397 F.2d 727 (7th Cir. 1968); A.T. Brod &
Co. v. Perlow, 375 F.2d 393 (2d Cir. 1967) ; Errion v. Connell, 236 F.2d 447 (9 th Cir.
1956). X b £ 4] 3% A F R E A B LM “/4F "5 8., See Errion v. Connell, 236 F.
2d 447 (9th Cir. 1956); Flynn v. Bass Bros. Enterprises, 456 F. Supp. 484 (E.D. Pa.
1978) ; Bush v. Masiello, S5 F.R.D. 72 (S.D.N.Y. 1972) ; In re Wunsch, 44 S.E.C. 95
(1969). See also ALI FED. SEC. CODE § 1603(b)(3) (Proposed Official Draft 1978)
(R EAHARENNES"  ERATLEATER).

(37) See 2 SEC SPECIAL STUDY, % WL#TiE(23), %2 #4, % 161 ~171 T % 208 ~220
T % 225 ~226 W ; SECURITIES AND EXCHANGE COMMISSION, REPORT ON
THE FEASIBILITY AND ADVISABILITY OF THE COMPLETE SEGREGATION OF
THE FUNCTIONS OF BROKERS AND DEALERS II -51 (1936).

(38) See S. REP. No. 792, 73d Cong. , 2d Sess. 18 —20 (1934) ; H. R. REP. No. 2383,
73d Cong. , 2d Sess. 14 —15, 22 (1934) ; 2 SEC SPECIAL STUDY, % WL#[#(23),
B2, %226 ~227 T, BARCI934 FIE4 A F k) iy B A& BA T iR A R A
MW T IHRATF R, fﬂﬁa%% 10 09 R B & & WA 2 T R 3OR Al 4 2T %
WAL EAT # . % L BROMBERG X, #{7£(29) % § 2.2 # 4,
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DN ARARGEER L H E XT G T HA  RIVKS & AR A B R i) B 24 ik
W e — T I M1 3 55 80 0 2 X A e I S0 VA T BT Y e Bl A e
YN —TE A% 7 123 7] ( McDonnell — Douglas ) F U 25 16 1 — JC T 1 47 7E [F]
FERY R (39 HE— 3R IEH A ¥ 1T AT 46 5T A e 1E
S W5 FLHEA T A S g N IT RN EE R AR AR B

WK AP BT 45 B R 6 20 7E 28 5 if 1) i A AR AR 115 R
B NBEEE . S0 b A SRR el B B X S AR B 5 B R RO a2 fifi 24 )
AR YNE 3 /NI SN -3l i 1Y = RPN/ A Rata o M L1 1 |
HI— PG OL T, B8 ZOR MR & 2 B N b S 35 31/ (400 7 |
2 T RAX A ) B 24 58 Z 1, FRATT e R B B BOVE 2% 3R IR R I 25 1%
T ) SR B B AR TE B ER VR T g 25 5%

(Z) RERIEZ BTN BE

NATZ A BB UE F5 125 v 0 2 B 658 ) B8 A i U & J ok 7 2
PEBEAR 22 A B (400 BROOR POV S5 s ORI i i 5 5 48 B ) B2 7 S 4P X
SO TR 1) JE 5 TR BT E & AE AT A iR R B 8 R T A B ) — A
Mo — R B AR 7 A& A AR I, SORTVE SR F 2k

(39) See ALI FED. SEC. CODE § 1603, Comment (2) (i) (Proposed Official Draft
1978). AR A WHRA L ER THE AT =, LibZAEKE N EE 22 6% 4 40
B A X HEHEH K 4 MABEANERGER(MEAT AN
L2 MARRFRAMNEANTHEL(Hl, BN —RAKBELNE N
AL FEWEL ZAoN MY ST EE R, KEEZAFHEL K -0
ZAE AR AR B R ENTZ

(40) ZREHEV,HERELELGHAN, D ZEKIAE 10b-5 HN B oy E L5
AN EEZRTEMATERBEAN T EA, NET - LRRGEN,FEY
ERTHHBARG LA R LA LR EREE, See i SECURITIES AND
EXCHANGE COMMISSION, INSTITUTIONAL INVESTOR STUDY REPORT, H.R.
Doc. No. 92 —-64, 92d Cong. , 1st Sess. xxxii (1974). R4 72 3 2 15 4t T 7 46 A
M — T A R IR A B R AL By R 2N O AR T
5 B SAT R0, DL (T #e 95 JEAT 2L 7737 R B L see pp. 349, 364 - 65 infra, (2347
ARBETEE XA T ZANGEE, FEBLIAFRNBEATILRENLET
.,

(41) See Anderson, The Disclosure Process in Federal Securities Regulation: A Brief
Review, 25 HASTINGS L. J. 311 (1974); ADVISORY COMMITTEE REPORT,
supra note 23; Fleischer, Mundheim & Murphy, An Initial Inquiry into the
Responsibility to Disclose Market Information, 121 U. PA. L. REv. 798 (1973).
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FIBI7 12 AR 0 BE BB A R AR T, 00 (420 JUR O s (43
T3Oh, BARGRP S AN E B e S A 1R S0 34 10 25 05 sl S 07 3B 5
S 2 58 ) A A L 1 2 1y — 0 23 () ELEC At 3, I (1934 4FAIE I
o) 13 ZRANER 15 Z5 LA SRS AN | 58 R — Fof R B 7 1k A
FRAE S oy PR A AR . G H R S AR RO, B BT R BB R 4T
LUV TPSE S I N P B EPSE R N A AP R R B N RSN
) I H R PR T AR M SR E, AT W B T i ¢
14 52 B B8 A B R L G B (45

5 B R T A S8R ) RE AN DR 3 D) R [R] R AT DG 119 2 $H A, X Rl
PO TSR T A BSOS TE 200 460 BERiTA WA, 1%
BEHE R A RME E 2 B 17 2 2o i HEA T 5 B Bl R i

(42) % . Anderson X, BT 7 (41); W. LEUCHTENBERG, FDR AND THE NEW DEAL
90 -91 (1963); I A. SCHLESINGER, HISTORY OF THE NEW DEAL 457 (1958) ;
ADVISORY COMMITTEE REPORT, W77 (23] ; H.R. REP. No. 85, 73d Cong. ,
ist Sess. 2 -4 (1933); H.R. REP. No. 1383, 73d Cong. , 2d Sess. 4 -5 (1934);
S. REP. No. 1455, 73d Cong., 2d Sess. 153 (1934); S. REP. No. 792, 73d
Cong. , 2d Sess. 12 -13 (1934).

(43) RENFECEARFMFERUEHAACENA MNBEFEZZEAT AR
BWRGKE , XA B RTEERAA R NTRET T EMmmE,

(44)  —MPIFR(1933 4FIE % 3% ) E M 4 2, See Knauss, A Reappraisal of the Role of
Disclosure, 62 MICH. L. REV. 607, 614 (1964).

(45) % . Anderson >C, 877 (41);S. REP. No. 1455, 73d Cong. , 2d Sess. 153 (1934);
H.R. REP. No. 1383, 73 d Cong., 2d Sess. 11 (1934); Douglas & Bates, The
Federal Securities Act of 1933, 43 YALE L.J. 171, 272 (933).

(46) # WLFT7E(42); M. PARRISH, SECURITIES REGULATION AND THE NEW DEAL
42,142 -43, 180 (1970) ; T A. SCHLESINGER, % W77 (42), % 423 ~424, 470
T ; Landis, The Legislative History of the Securities Act of 1933, 28 GEo. WASH. L.
REV. 29, 30 (1959) ; Banking, Financing and Securities Sales Practices: Hearings on
S. Res. 84 and S. Res. 56 Before the Senate Comm. on Banking and Currency, 73d
Cong. , ist Sess. (1933) (7 volumes) ; 77 CONG. REC. 2982 —-83 (1933) (remarks
of Sen. Fletcher) ; ADVISORY COMMITTEE REPORT, 4 I, 377 (23 ), # 556 ~ 618
I3

N o

419



WEFR AL (=L

A e AL S UL R e T B ) 47) B TR AT T
1929 4FH1 1930 4F B T 37 FME L K I oK 8 £ B e /s B9 B 2 )i, [ 22
N A5 B4R R A B X — H R b B ol i 1 T B 8
B X0 T 55 05 0 O R O T T A 18— A BT Je A R B A A Y
A%, PRI S 8 9% 38 A PR T2 B e 980 DRI Y A1 oA e A Al 7] o 5 B2 48 S 1
R,

B, RIRAE 23 0 B0 i ] A 5 5 B B ) BE A SOBRVE 2 R B TE R
U DIRE, 7R R AR AR b SR ) BB AR B T A5 22 3tk iy ( Brandeis ) 5¢
TP A YT RSN B LR (490 AT B RREE A
12 o2 5B mT R ok T REAN i vk | (H AR B 2 b A AT TR
LI 1 2 w3 55 AT 0 (B T ARGE AR B T 5e Sy ) 50 [HI, Sh
R ER ZOR AR BUAR EL (51 AP AR (S S ER A 1 DLt A1 7E A3
Lo REIHC B R e A (SCEA AT REE A7) )
b A — P BN, 2 RS AR S AR RN b PR 1 2
EZF A 5 (5 B 2 RN 2N R 5555 19 n] BEVE AL/ IN O 1 83— Ff Ay

[47) See G. BENSTON, CORPORATE FINANCIAL DISCLOSURE IN THE U. K. AND
THE U.S. A. 19 (1976); Benston, Required Disclosure and the Stock Market: An
Evaluation of the Securities Exchange Act of 1934, 63 AM. ECON. REV. 132
(1973) ; Stigler, Public Regulation of the Securities Markets, 37 J. Bus. 117 (1964).

(48) FIRTHE(42).(46),

[49) See L. BRANDEIS, OTHER PEOPLE’S MONEY AND HOW THE BANKERS USE
IT 62 (new ed. 1933).

(50) See Frankfurter, The Federal Securities Act: I, FORTUNE, Aug. 1933, at 53, 55;
Securities and Exchange Commission, DISCLOSURE TO INVESTORS (1969 ) ; Cary,
Corporate Standards and Legal Rules, 50 CALIF. L. REv. 408, 410 - 1i (1962);
Cary, The Case for Higher Corporate Standards, 40 HARV. Bus. REV. 53 (1962).
HEERTIESLE ARG GRA AT EFLHZAFERRNIEEZ ¥R K, See
Banking , Financing and Securities Sales Practices: Hearings on S. Res. 84 and S.
Res. 56 Before the Senate Comm. on Banking and Currency, 73d Cong. , Ist Sess.
(933) (7 volumes).

(51] See H.R. REP. No. 1383, 73d Cong. , 2d Sess. 5 (934) (&b ¥ BEHMA, LIF
FPREEBERENRE).

(52) H®H| FFZLETH T, %5 LATE(35);SEN. REP. No. 792, 73d Cong. , 2d Sess.
(1934).
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AT AN AT NIESR 2 5 B BN R Bl 2D (530 fajifi 5 2, Y
PR el o 8 1 52 B 45 T s 28 W] B8 B A R O BE T B
%, B0 & WA X BB Tl BT Sl o DR, FRATT AT LA H X A
L8« AL IE BOYVE A3 PN IR £ 6 48 83 ol B2 19 3 22 D) RE R By 1k 23 ]
LFCRAR Ly & B A i B AR 55, ik 5 B 1k i 3 B i URLEE )
AR,

Xof A5 SRR B2 ) PR R AR N AR 2 KRR E T HRCR IR
i, B VFRCR IR SOR LR TR AE , P8 5% 22 1017 76 M1 24 K 0 2 W 4y
e (540 ARAR AT N 23 Sk, S SV 2 A A S0 T R 4 1 i AN 2
ORI . AR RORVE 28 30T WLE B Bl S0 55 HORAE AT 5 B A ik
FY 5 Ty W A 22 AR T BV 102 1 BHL AR 58 5 i A 1) M 4 T4
A2 3T 555 WURAE AR R E T . (R RN], Bik B e S AL
B AR g BB R R B M . T A, S5 A% 1k R R A — R 1R R B
e o WG T REA % JE WA NFARTIE S 5 (A w90 b, 2=
Bz PFE BURIEBERRIA Y e S Se R BL R, 2 mIAT OS5 AR BORTE 5%
AR P A S 55 p A 8L, R 5 o 41 £ 5 A B 7 >4 I O BT 2R

(53) Seeid. atii(“FER TUEFHAIRFUHRERZ - T EHAFE RAAH AHME L
ATHHL By TH ") . See also H. R. REP. No. 85, 73d Cong. , 1st Sess. 5 (1933). %
KA A FEA LA X B AR #, 3t 2 X 2 R T AR F A5 R F
P AR 3, B 4 & LB F (Jm e 8 43R S 2 57T W H a3 BB R A BRAT E
B UHEME R GAERER, TAESLREARERFHNAR), ELZEK
BB E (A FHNLBEAMSRE T KRNI E), WA s RN R BT
FHBRA T AR NHIE, TRENT HHRENNAA, UERIA LT UAA
M mENEMHFAXG BRI ET RS L REARBREFEFFEH, H
s, AR EA £ A AT BB AL AR 4 N AT A R E KB
RoMHRAN MEMEHXAT VSR ER, KARE .,

(54) See H. KRIPKE, THE SEC AND CORPORATE DISCLOSURE 292 -97 (1979);
Anderson, % W #T 7 (41);cf. SEC Securities Act Release No. 5180, [ 1970 - 1971
Transfer Binder] FED. SEC. L. REP. (CCH) $ 78,192 (Aug. 16, 1971) ( £, %32
WAL HF KAT AR A E B W45,
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P g o S5 BT EHLA R B AT AR UE SR 28 5 155) FE X I
BUT AR BB 55 AR A AE K R BRI 1 55 —FE XS 1, 2/ TE
R R 1Y P AR, s R SR B T 2 S T RCR Y RE
AN S A7 2B 58 1 BE AR 4P D e .

FARL  FE TN A 5 6 B A5 D B 68 L35 BB DL T 1% 55 HUI B
——E k& 55 NEIESR3C 5y T D ge i & FEVE T, B8 U, BRaEH:
HEATHEEE , WG LA S o X 55 2 12 0 TR PR &
ANZAZF W 5 AN TR T RCR R 2R 50 SRR,
TP DI RE %) B ZAE AR BAE P RD 55730 B B DO DRI, o T fl 4
X Y55, e B B 1A LA LG R A K 1k 28 5 i Bl 55 BT 2K
HIAE Ty A5 B N WA sl o (R Ml , R S R SRR AR B AE 4B %) L 55
T IR O R 2 1k BB A A R 2E B (NG TR A L X
J& T “uE X 55" (contingent obligation ) L ME——1F U145 50 5 B VS 7
BN AN AS oy TR RIS (570 PRt a0 SRS 25 SR AT 38 5 I 3
WA 5 WA BT LATE A 28 5 (B L R T DA B [(58)

(55) R HI7E(29); Bauman, % W] (19). See also FIF v. McDonnell — Douglas Corp. , 474 F.
2d 514, 521 (10th Cir. ) (dictum), cert. denied, 414 U.S. 874 (1973) ; Mitchell v. Texas
Gulf Sulphur Co. , 446 F.2d 90, 100, 102 (ioth Cir. ) (dictum), cert. denied, 404 U.S.
1004 (1971); SEC v. Texas Gulf Sulphur Co. , 4ox F.2d 833, 861 n.12 (2d Cir. 1968),
cert. denied, 394 U.S. 976 (1969) ; Heit v. Weitzen, 402 F.2d 909 (2d Cir. 1968), cert.
denied, 395 U. S. 903 (1969). But see Goldberg v. Meridor, 567 F.2d 209, 221 n. 10 (1977)
(AHHE AT R T F BRI ez K cert. denied, 434 U.S. 1069 (,978).

(56) XIAFREFZNCAT AL THER K RFRSY, %N Bauman X, AE(19]),

(57) %X SEC v. Texas Gulf Sulphur Co. , 401 F.2d 833 (2d Cir. 1968), cert. denied,
394 U.S. 976 (1969), Astor v. Texas Gulf Sulphur Co. , 306 F. Supp. 1333 (S.D.
N.Y. 1969) ; . % James v. Gerber Prods. Co., 587 F.2d 324 (6th Cir. 1978),
Elkind v. Liggett & Myers, Inc., 472 F. Supp. 123 (S.D.N. Y. 1978). See also
Bauman, % WATE(19), % 973 ~974 71,

(58) Bk, AF AW ERFRIEM (THRDEY M) 7o F8ERBUE R~
(R EAA) MR E B B2 ] b — Bt B 9 T AR A AT BRI TR A
BMARGAKE, AFLQEAREEENRH R FELEAEARKEEL, X0
HERERA T BATEM XSG WARF R TR EREEE, LS ERT
A AR R B 2 4E A (Friendly) % B A B R EH NI R E E P
By T4 401 F. 2d 833, 866 — 68 (2d Cir. 1968), cert. denied, 394 U. S. 976
(1969) , 5 T HE M EF LA — XS0 FF, N Tith g H E4E,
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WA A SR N AT 47 & W27 58 5y, WA 5 24
BB AN SRAT S Sy, 0 2T B 3 1A IS, X b IR O P A A 9 T
TRV TP R Y H AR SO T AR Gk AR AT O A S i
Wil . e BT IS AR B 0 /N3 S 5 R BRI 0L, BURTE
EE RS =P ATTRZIN:D| RN ARIKE IS, 1
BRSO, RN 2 58 A oA 1k HEAT 58 55 1Y, DR O A0 2R Al 4% R
K LASZFE B B 3 X5 24 W 05T, SR A AS Bl i, U0 AR A0 S TR 4%
A T7 DT 500 UNSR A R PR AR B I AL R SR (A B
HATPIRAFAEATR E M) | X AR BRI, A nl BEAS IR 438 B, 52
P b 2 T2 LU 1 O A% 1B 58 B B9 R T AN 2 i ] i % 114 AL i) (60
(ER: BI040 5 AN 2 06 2 o it T (A i — 00 R (HL i R I
A SR BT A e B, R DR AR AN i s T B Ak T 2% DA
B ), SORVE 3B ROR (IR A E IR ) Rk 52 5 . 5 B4 Es
SR AF AR L IR RS By B T S A H TN At A B E B R R R
FEOF Y, 38 PR At ] RE BERHH BTAT, A0 2 A O X b XU B T 2K
(GRS

B AEA BRI N, BORVE AR F- ZORAEAR 2 5 00 F 47
e, IR HE B DO L X — MU JF A LAIE 2 59 B 22 5 i 4,
U, I AT PR BT AT L % AR 246 B i bk S 52 5, (H3 H AT N Ak, SO
VR EZE TR BIA & AT Z 5 WO, aiF RS 15
o DAEHOY H AR TESIAT & 785 A 85 55 247 28 5 N 3R AR B
PUF AN IE LIS 1 A AR B0, U A AT TR S A i 98 e 3

(59) B, 938 AT F , 25 Ok ey IR R fh XA B B U5 BT A1k A B R 3 A9 3
B, AN RGERNTHAGARGHEL REZHTEANGEMET AW
TR R AT K £ L4

[60) See Gerstle v. Gamble — Skogmo, Inc. , 478 F.2d 1281, 1297 n. 15 (2d Cir. 1973).
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AR PSS I A I 2l ok £ B s U B E R B RE X ETHE . B
AROUAE 1E TR A R B AL N (B AR — ) 4T 52
oy o AR S ) AR R AR R, RIVAS 1F 2 TR — P S L 52 5
KA — A R T R 2 1 R AR B aR — R A BR ) 1 Ay
RPN S 328 A CE I e S PN

TAMBEAL SN RS R B E X

6% il VA S AR T BE A S 1 SR ST A TR R N R AL, X T
WENTUE AR — L P AAAEATE N, T35, RORVE S m Rl
TARATNT ARG R 7 B AR AT 2 40 N R R OF B L B
AR R BRI BN (LI B0 T M s - 4 B A 152 5 7 Y
SCF R BIITA RBEBER AN

(—)MBAL: RIME

AR E RS A N, PR B 1R 52 5 R i S B
RN | A (4 NPy A Bl 5 s T S0 NS S PN 2 R 7
LR TR IR ROYVE RN ) A R BT A 52 5 B B 28 5 7
5 A HAt N8 T ) AR 45 B —— R 248 45 TAE MRS T 9 58 5

(61) ACA“HBEIRAE L L 5" MM B2 L VAR A, 30 & WM AT T i AL B 58 51 4% 5
HER, AT EREFRAELRHBETARRIHERL T, RRBELLSHER,
Blin, 4 —ANERANEEE P HATR Z 200 56 FH T AR BT oo A& i, i oF
AW ¥ AT KX &%, See Affiliated Ute Citizens v. United States, 406 U. S. 128
(1972) ; Chasins v. Smith, Barney & Co. , 438 F.2d 1167 (2d Cir. 1971). 5 # & *
EHAEFERNITHEE R WELLAEIB TR A G LW HEF RBAT
Ay R A RN, BEEAXHERT BN LN THHER G TR
B AR 72921[5(%%%1&1&%%’%%%3 A, REEEERER
FHWY(AEEHNE—FARNY) KA EIRFFHRATRE, AXHR GV, HE
TR A LR T IR R BT EC T UELGHRR Z W E R T#AT,

(62) SEC v. Great Am. Indus. , Inc. , 407 F.2d 453 (2d Cir. 1968) , cert. denied, 395 U.
S. 920 (1969). L/I\ﬁfﬂﬁk%ﬂwtﬂﬂ TRHE-ANEA R L RERT A, RS
AFRGHH R 10b-5 AN (B R ERE T 8, 0 i AMmEA,
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"/

FAR T HABSZ 55 5 045 BAL L) T i F-F- 25 £ U SR RE
T, %1!]%‘[375313&3\9@1@93%ﬁ@%?%%f“ﬁ;&ﬂu VAR S VR 25 R
AT (B 52) & TR AL, S8R, FHIF B W0 e 20— 25, i
H,E%@E%EL,Y&ﬁﬁ%@~1ﬁﬁf%‘%$ﬁnﬁtfﬁﬁ@ Hs,
WERSLIRBEA B A0 258 11 RVE” A 2 (AL I%) £ 1R
W, TERTA N A BRI B 52 5 L5, I AR ZORKF BT A
Lo BTG IR T i 2 DU, #RBA DR DB A BUR] A2
SefEOLT , SCVR TR R MRk SR 5 5 R o R 55 O 4 45, AT BE S Ay
HATRLM(E , (FJE A5 1k AT OSSR B e 1 A — UL, RIVHR 35
A 51 BRI AR UE B 45 BN W B — T LR e R M A 1 R
BRI BRI, T € B B4 1A 2 5 B A (640t AN BETIE ] 268 X A% 1 A0 ]

[63) See FIFTH ANNUAL INSTITUTE ON SECURITIES REGULATION 287 - 304 (R.
Mundheim, A. Fleischer, Jr. & J. Schupper eds. 1974) (PLI conference) ( i1 M.
Lipton 3| X #§ % F % % 15 & 85 it it ) ; Peloso, SEC Rule iob — 5 and Outside
Information, N. Y. L. J., Dec. 11, 1972, at 32; DEPARTMENT OF TRADE &
INDUSTRY, COMPANY LAW REFORM, CMD. 5391 (1973). & 3 & WL 4 # {8 /8
S X FFX — W A B8R see, e. g., Mitchell v. Texas Gulf Sulphur Co. , 446 F.2d
go, 101 (10th Cir. ), cert. denied, 404 U. S. 1004 (1971); SEC v. Great Am.
Indus. , 407 F. 2d 453, 462 (2d Cir. 1968 ) ( Waterman, J. , concurring ), cert.
denied, 395 U. S. 920 (2969 ) ; Birdman v. Electro — Catheter Corp. , 352 F. Supp.
2272, 2274 (E.D. Pa. 1973); Courtland v. Walston & Co., 340 F. Supp. 1076,
2082 (S.D.N.Y. 1972), and in SEC releases such as Faberge, Inc. , SEC Exchange
Act Release No. 10,174, [ 1973 Transfer Binder | FED. SEC. L. REP. (CCH) $
79,378 (May 25, 1973). See also I A. BROMBERG, supra note 29, § 3.2(200) -
(300) (June 1970 Supp. ) ( collecting authorities). 7 4, &t 3X — 337 #y & A 4 B £ F
A AR, See P. Loomis, Some Reflections on Rule 10b —5 and Market Information
12 - 13 (Remarks before Second Annual ALI - ABA Course of Study, San Francisco,
May 6, 2976) (on file with the author and the Harvard Law Review) [ hereinafter cited
as Loomis Remarks .

(64) TXIHAZHIN, BIME R L x I TR F R AW, K E R Moy A0, iR B R SR
L6 A= I P Y B I o - DA | M A Ay e A uﬁfﬁ*d%k
g m By B M, A 3R JH T X — A, See R. JENNINGS & H. MARSH,
SECURITIES REGULATION 892 -940 (4th ed. 1977).
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JIrats R B ) A 45K 2 13 BN L65) KT, 55 — s A2, A5 Ik TR Bl R
R BT S) o PRI A AN o 145 1 R AR LU (oo iy L&
AEAENMIE IR, — 5 % 55— 07 Bl 15 B 52 5 B & ik, /]
VA 5E B2 TEAR S NBIEZR 1 570, X B Z 4B A B RLTEME 9 RO F A
—HE, BN, = B4 AT BB BOR Bl 15 B A e Y
Plex, ()2, SRS BN EEAEIE Wit ARl H b 2D
A — L85 5 AT LI B S (A AH R AL BOR B BRI ) iR A

R AN TEHE B s A b iy — 30 0 B A IR 55,
RAZ A5 B S A BB BN S G IR 4 BB B R I
B | A0 R R 7 | S B IR B T 37 0 A% Ll A T
Mo R A BB, RIS 2 A M = il 2 0 T 2 R 6 v )
Al FEH AT LA B ol rP AR RS ke o BeAh AT G2 R R £
SNBCR S 23 AR IR, AT A A B 4T 52 5 I BL 2 it A (28 ARk
F (5 B RAR R L)

(R, X TR 2 55 00 Rl BEAT 6 R B AR U, ZEAH AR X L6 5 B it
s ZEAE DRI TE] K 3 A0 B AT WE ST, LA B HEAT AR L B9 ol o A 511
N Tl R ARAT RN M A A BAS b ATEAT W AR I, Herp — A [T 4
SR ML HIE B A B B 1 8, BRI AT 268 — LA B AR A3 i A 4
PR, G RS A AT (R e b MR A 9 45 R DL B 3R 45 52 B [l 41 ) 55K
BAIEH, DI S B B R 2 iR S IR AT s R A B i,
NSO (N RS i | B /A G - =R N oo Z A I S A ST -
e NFBESE Y SR L AT RE XS G o] 52 Bk LE 3 AE AN (EAT A © A9 A

(65) MBMEFEHERLSEMEAN B AL S FAHRN, BEF — T BM A ARE
RHMEE, HEERGR AL E - ZHERE S, EXALHET REXS
AL R, TN 5 ATHB A LRI,

(66) ERFEERNT FILWAREENARBEEMS, T E MR B4 89 fr o 4 2
FFEN A E A5 B BT GRR 8 AH M R R R R A I R R (T B R
EM A EEW R KR AL F#, R.POSNER, % ILAT £ (30), % 83 T1; see A.
KRONMAN & R. POSNER, THE ECONOMICS OF CONTRACT LAW 116 — 120
(1979). dhsh, R BOR A2 RAEAF R BN, UK EEREHBENRAR, F
LB TRERRIHMLREBRER, KEBRTHRENTHRERA, K5, EEX
AR BB E SR FE sb B By B K He 7 2 A R PR R B R e I
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5, e PR A 7 AR R AR, aCHA Ty 2O A S 28 5wl
[kt . 1 SaX 2e A AT d 8 Fe i (sl A A BB 0T 1 58 )
ZH) L 2RSS 1 kA 1 5 B ER AT 22 5 L67)

FATNRE], HIN—D Nt A S SR (outside ) | Y55 Iy 1M
AT AR B SR A o B 1 (I R ZHERR X M Ak, dn R
TEAZ K SE AR F B U AR T B AT 2 A O B AN TR G B A IR 4 ik
Pz AR X LE AL F (03] Rl DAAR R 02 | [ 2 R S B 583 XHIE SR T
RO R SCTE T R S W 1 3 R AT , 58 ) B 2 AT ] AR A BE 3R A5 X 2L 4
B WERIESE 1 9 b T A 52 5 4 Z A5 B S5 —— A R A R A A S
B EARTTGE B RPAE (000 ) WRAESS Sy b S B B 3 - 25 1
PR Ry A A vy sl A AR T T A AT AT I8 4, — A 4 5 45 52 1Y ML
SETEIESF T b, N2 5 & M T AR S 5 3 005 B Bk
FEAESE Ty N T AT SSAE R (4 P 7 X S LS A7 A, BN, B
FROR IR TE ARG FE BB A AT A3 5 h ] BE Y A 20 L70)

[67) See, e.g., Mutual Shares Corp. v. Genesco, Inc. , 384 F.2d 540 (2d Cir. 1967) ; Mills
v. Sarjem Corp. , x33 F. Supp. 753 (D.N.J. 1955). % WJaiE(127) £#5 A ,

(68) HiEHMXMfEARBRAELNEFWIF L AH, WA FLELLRKALTHNL
MM G LR, 2L ABREEERXXANECENER, EONER L, —
MNEHEENFE, B BN T AR 54 2 B A K5 BT HATH B A X
F W EET NS RENERFOERE, RERHLAN R E -, EX
FERHRR G H ERIH G E TR N E R, E 215 Bk T W3 E S LA
MR SRR, ZRHENRREE AR T AT LA ANRA, HH AT H
WHRESBEEH XL LR H 2 NE RIS UGEH, & EE(161],

(69) RELERHF LR AEMERKB WM, ETUAER Ay, WRTHEE
ERXAVNENEELX B2, ZMERTHERRANMEN - L E RS F
FEO AR EREFTXRGEMEE L, B, HAEWR, N T EANTER LA
MW, RHLEAFF AT ARG A TRRRN A EE Y HERE
NFRGUEHERT, 78 8 (Kronman) M, 40 5 3% 1% 68 45 K A0 s (B K7 K515
B A B RBE B A, R Z 5 AR AL 9 XA e A i E L S
MAMEHEHmELEN, EPAREFERNRATBRRATTNEATREORL", A
KRONMAN & R. POSNER, supra note 66, at 120. $X 7 , 40 F 7 47 {5 & b & b 418
H—EHm MordwgERlERkt TN Gt E e B BV ERER
T % 2| fHL#%

(70) X BLF b 2 A 34 2P Ay < AP X & X T, Fleischer, Mundheim & Murphy ,
% UHE(41),% 817 ~819 T,
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X — HLIN ) PR XE 2 AR AE T, B R By ot k7R A8 5 X 8 A
FHEAGF R L H BRI, AR T8 1 88RO 45 09 75 2210 85 3l X A 5%
FECRBME”) BIESK . B BT AR EUR , I e B — 25 R A7 il
P R ERWGX — i, BIRBOTUE R 3k B9S2k D 3R], ATA VI &
TEWRIZ T XL T T A A5 O (H X5 SRSt 47 2 R BE A R
il A BE T X — 755K, 1 S B R 1A Y R RN E

(Z)ABMAL FRER

FRATTBRBAT G SRR (ANRAS S Bl ) X S B (E 3547 22 Jaly 1) iy
P, BT O WA AUE T 558 5y R (R B LS, B AT N AR B i A
BORAHUATAT RE B AT, He A5 47 52 5y 1) HAt B 2 1945 I3
Fenl e feib s iy b IR AN E 215 i Ehe  fer 216 00 T JATA T
0 P PR A L3, IR X T 0 A IO 2 R AN B 45 R < K L6 4
TP A2 ) T ROV 2% sk B b v, B30 AT 1 32 R s A5 91 v T L
WAEGGE  BWIFA TR BAR,

(/NI R NS =

AR TCIE L IE ) i MAR GEIL TR, Bk 26 45 SO 19
55 BT AR A REACHR S 28 RN IR B ——HE 85 i 9O BN B AT
G170 LR S TR AL AE T ROV SO RN BRI 29 T {E 4E

(71)  FRFRIEHE MR BOE A SR T — Bk e T AL TR B O A (RS A #
BEA) By 44 E M xEHAFEF WHER F B IR 4 ,see, e. g., Jacquith v. Mason, 99 Neb.
509, 156 N. W. 1041 (1916) ; Stewart v. Harris, 69 Kan. 498, 77 P. 277 (1904) ; Oliver v.
Oliver, 118 Ga. 362, 45 S. E. 232 (1903); Laylin, The Duty of a Director Purchasing
Shares of Stock, 271 YALE L.J. 731(1918) ; Wilgus, Purchase of Shares of a Corporation
by a Director from a Shareholder, 8 MICH. L. REV. 267 (1910). IRy EEFHEH T #
FAR T A5 BB A, LR BN W #H A L W%, see, e g, Berle, Publicity of
Accounts and Directors’ Purchases of Stock, 25 MICH. L. REv. 827 (1925); A. BERLE &
G. MEANS, THE MODERN CORPORATION AND PRIVATE PROPERTY (1933). See
also R. DEBEDTS, THE NEw DEAL’S SEC (1964) ; H.R. REP. No. 85, 73d Cong. , lst
Sess. 3 (1933) ({1933 4FIE#A %) MY By RIL WA L FRmir it EH "), H
R. REP. No. 1383, 73d Cong. , 1st Sess. 13 —14 (1934) (“Control of Unfair Practices by
Corporate Insiders” ) ; see generally 3 L. Loss, 2= AT % (29), % 1445 ~ 153 7 (2d ed.
1961); 6 id. at 3556 =72 (2d ed. Supp.1969).
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PSS S RN A FPNIGE S -8 s VAL LA IN IR R N A E SRR <351
STERM, B AAX A 7 2 (In re Cady, Roberts & Co. ) i i3 X B 4>
FE R MY BIR RIS T 3E HRIRVE S B . 58 A E— MR R,
(ENGAAE R A E S R S S AIE LRI R 3 (PN U
MR HE A5 B FLU, AR — 5 = NS0 5 b A7 38 5 1 N TSk 3145
XAPE R AR XA E B 2 e N TE A A F [73)

TR A X (5 B DA A 0, 2 0 T T A IR 4R
PRR 25 T FF AL 55, AN &8 T N HAE SR A 5 k184> ARl 25, Al Al
AN T B CMH 8 DX S5 DO Bl 217 38 5, Fe e 2 AT
EATE RS, SRVFBAT AR (AR P AT ) K 2358 3 20 w) A
AW R 25 . R NS B LA 7 7E — A i i T 42
b BIAATTHE 5 A R AR T 38 38 B TR AR5 B, U A T2AE b 1 AR
AR AN SCZFE ATE NS S el 55 s B b A e R IZ R B . B,
AR IN A, 5 A B A X S (5 B, 808 o anfel, 2 fi1 5
RILNATSCIE R AN 23 PR Ay e 2 3k 645 QAL T AN A b A7 (74 (H X R
NN UERE VAR < ) B < B~ 3 1 S 2 =1 90/ NG . B 0 98 /A VI O
il A TR E S R ED R M FRED 2 (Bl —Fh R ED 4
b ) SR s 2ok 1 B Aw, RR A IE X FPEN G, A AT 4 A7 75 B AT 41 IE
SN = SN v I Aol | oo BSOS W DR Gy &Sl A = S A a1
TEMAT] A RS FLE AT 32 5 AR N L 2Z 18] Al 21 T AR B T R AR
AR EARI SR R R AE— D IMR N LIR DA HL L RE S H ik 5 N &R

[72) See Kohler v. Kohler, Co. , 319 F.2d 634 (7 th Cir. 1963) ; Davidge v. White, 377
F. Supp. 1084 (S.D.N.Y. 1974); Katz Corp. v. T.H. Canty & Co., x68 Conn.
201, 362 A.2d 975, 980 (1975) ; Jacobson v. Yaschik, 249 S. C. 577, 155 S. E.2d
60x (1967).

(73] See40 S.E.C. 907, 912 (1961) (BiE4 o).

(74) WRAFEALEXAFERATIN HEUAZHORAENRN, B X BEL R T M
M, WEALTZHTEINNBRAET N AL EX Z PHER NG F AN EE
X %, Gratz v. Claughton, 187 F.2d 46, 49 (2d Cir. ), cert. denied, 341 U. S. 920
(1951) . fu Jy 7 15 8 F A A 8y % 28 AT SR BUIRCBS 89 B3, 9F 1 b 4% O A b oy
ZTHAEAHE, THANBPARAHELEY X P I KA RA G, AELFESRHE
EONEE R AR -,
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AL AT I G Wi g b 75 5350 ZOR N LTESS 5
392 5 7 U s B 58 oy F9 E — AR, A A A AT e 5 B i R A A
gt (760 K — AT LU LA AR, BRAE SR RN b AT A 2 45 St
2y Mg TANT R —FP e, B NN, RIFE R AL 5 &
25 AR N R B AY (Bl T EL I TE el R 2 A B AR T 3 1 4
R 7T BATTA T8 73 1 B PR B B — D UL, 2R 2 EL A A
X S A (78]

UG BE A LR A F AR R AT 58 5 1 ¢ P i Ak 1k 5 5
PRI T 5 FAL R 09 7% 08 I8 A B W23 T A, 5P NARHE
SRR AT 52 By 1 2 SR B BT J0 Ik 5 ik 0 55 0 O A B AL
B XA T RN RIEGE . WAL A F SRS TS
LA FME R 5 BT 58 5 i NS BE A Bl Ak s AR 15 X 215 R
(ZEDEA A RE L) 00 AR gl X 2e £ B A #4s 7, BA
WA T . R (Cady ) FI2 A ¥ (Roberts ) B93E AR BE, o iF N EB AL
TE5 AN A7 58 5 A 15 S AL BB N A A7 X R
S PR RN A i M ZE BT TR AR AR BRI, X AN P A U

(75) TRABATUURMAAREN X E L, TEAFRNFHEEE
AR AT RA, ET LR BAMALERTH L B
FIREE BRI ERBALN AT EETENHA

(76) XMAEWAREERER M EEIATRE R &0 RMF R R A, o R AT F#A4T
X5 HAFERTHE, EZL wRAFEELHELT , MR HFEL KA
THENHATHECL;XEERHMN TR AN EL Ry —AEF, £ %
A2PE b, — TR0 B SR FE O TR o AU bk — TR S A R E M O R PR A AL & T
RESZWFR(EAAT T OH B EBEREEZ I RIFD), Xk LT -4 E
T R AR R AR AL, B RO A R At E R AR R R R R 2
Mok AE T, EETELT EARETTERKRE EBBAT RS A FH#AT
A EF IR, B BT AL A A EHAT,

(77) See H. MANNE, INSIDER TRADING AND THE STOCK MARKET 131 -45, 152
(1966).

(78) See Schotiand, Unsafe at Any Price: A Reply to Manne, Insider Trading and the Stock
Market, 53 VA. L. REV. 1425 (1967) (criticizing H. MANNE, . #%(77])) ; 0.
WILLIAMSON, CORPORATE CONTROL AND BUSINESS BEHAVIOR 93 - 96
(1970). But see Manne, Insider Trading and the Law Professors, 23 VAND. L.
REV. 547 (1970). See generally W. PAINTER, THE FEDERAL SECURITIES
CODE AND CORPORATE DISCLOSURE § 5.10 (1979).

HATR 5 WA
T W B A K
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A Z M5 B —— 5 SN T B A At AT Y )y sl R T L L Al
HPER NI 2 (R B ——X & — D IR SE S AL, I B Gk
THMBA T TCESRAF A ERAL, T[RRI & 4B 4a 1520 7] N &
N RAF A GE B S Ab S FH T3 48 L0 b 3R A5 A A R/IE
S E A A E AR B, O 2 MR B 8] R 00 B 21
AT ) B AR B . AR AE AN R R AT 2 | RN
M ARAS Y, v AR AR B Al oa] Ge kIR 240X — 85I AT s . AUA
KAFHCAAR BN BRI SR %2 45 N AT 28 5 W 54T R AN TE
T A SRAR AR DL, ZEFEAN R BE b 3R ™A 1 B R K
A ) fF— R L © TR I bkt o T X N AR AR 1 A5 B M AE
FARAFIO M5 B Z a1 PR AT WA R B

2. AW

R N ¥ R e ol S e £ L /A R v N
FERYRRE, TEANC1933 4F USRI ) (AL 4% H SO VR 45 3K) B 85 7 19 TR
FE YR B L SR JC IR A B2 0 S A AR A AR AR R AR
[ T 45 % 5 o %o W) S ke A R ) P4 T AR R 25 Y
N ENISE A R RS, AT A i e e o Tl Al N A2 2% i A
W RAR AN S R B AR B o AR RS R 5 AR AR AE AT LA BT
A TBRAR A A5 H AR B WA X — R4 o TR BT 1 i B R R
T[] — B J2 A JBAR B X A5 (790 G SR A B2 R A R Y B IR
2N ZFE NN B I AE T 18 FLRR ] w38 15 20 w) 4 4 TS B 48R 1E
R IHSLSL I — A S U R AR — A KRR 2 MBRUT g v 3R
i, LT R T B OB L KBS K, 72— D)2 b XA
2 Gy i P < 4 5 B A 1k 28 2 7 FLON A 2 R T R S HEA P X R

(79) AFNZEWAFAAEXMELORE, AACARAAXMEEE - AREAL D —
HMFEAA, wRECE N B R EMELTETEIN, B2 ERAA T LT H
FR TR AT O E R T RN RAE, wREKEBULFHNE LS,
e ETALRARETMAZHEGA,TARADLENHA, X o2& X
FEEEHRNTABEE,
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AN BT« A B Bl (800

3. M oA IS O SR A BB T AR A B A

BT R G A HE R DL A A A 2 PSR A IR AL
Sy W BTS20, IXATY R 28 6 e ) R BEURIA IR L (81) 9% G S BT
SRARIE FHFARLE S 23 Wl IR 55 BN LG A0 23 U 0 55 Jost ] sl R A
JR B S ST RAL R, A AT RIS B 55 A0 B (e O BN B R
FEE) s T A, EARATE Mz 55 B T 2 "IEZR 52 5
ARG TR SN B AR AS T HA AN RS . BEAR X AR 7 i — 2 B Y
FUE ] REAT LEROM , (A 22 J0RE ), & 4% AT P B O e fllolk 55 1
JErh BARE R RN,

ZIORE ], — A KL FHIESR OB AR SR B S MR &
o AR B ST AR 2 JT A5 B Al A 15 20X 28 5 B (0RE
PENXLE(EE) IR A, A AT L8 05 B 2547 52 5y I ) a3 5 RN

(80) Z LRI X, T UH &%, 4 a w8 R & RAEE 10b -5 KA 2 o R FHF B
TR, L ABA LR LR E %Y, See generally SEC v. Texas Gulf Sulphur
Co. , 401 F. 2d 833, 866 — 68 (2d Cir. 1968 ) ( Friendly, J., concurring), cert.
denied, 394 U. S. 976 (1969) ; Cohen, “Truth in Securities” Revisited, 79 HARV. L.
REV. 1340, 1370 (1966). 182, F & %/ 5 JAAAT 4 (128 F 3 5F oy oL T
NEEH) PR AL B R T R B RN B e AR AR OB AR KR R 3, A T AR 3
NE(RETREWRE),

(81) BT HAF B MREE B R E R L RAT ALy 0L, o 582 Ju i oy 413
BT, EHARGRERANHGRELE, RABHNEANERZHELN, ST
FE(126) BT # M A = 4 T« E 37 (Chinese wall) 2“1 4 5 R oy Ak A7
(don’t tell your partner) |7 #, See, e. g., Lipton and Mazur, The Chinese Wall
Solution to the Conflict Problems of Securities Firms, 50 N. Y. U. L. REv. 459
(1975) ; N. WOLFSON, CONFLICTS OF INTEREST 61 -70 (1976) ; E. HERMAN,
CONFLICTS OF INTEREST 76 -87 (1975). 73X T M 3% 2 18] 3£ 4 R £ 7 [ iy 1
WM. See I A. BROMBERG, supra note 29, § 7.5(6); W. PAINTER, % IL 7 i
[(78), § § 5.02-.03; Jacobs, The Impact of Securities Exchange Act Rule iob -5 on
Broker — Dealers, 57 CORNELL L. REv. 869 (1972); Note, Investors Management
Institutional Investors as Tippees, 19 U. PA. L. REv. 502 (1971 ); Comment,
Investors Management Company and Rule 10b -5 — the Tippee at Bay, 72 COLUM. L.
REv. 545 (1972) ; Comment, “Tippee” Liability Extended to Remote Third Parties, 53
NEB. L. REv. 279 (1974).
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T R BT D o TT L AN T X 0 2 AT AT A A
L B S A A AT LIRS < 7 XU A SR A B AR 1) 2 AR IR R
AT BL T | WA AT — D7 PEAT I AR B AR H 5 2 W s i B
FA b K IE R X S8 S5 v BT B A A LI (520 BRI B E, RN B
AP PR AL R SR B B SR G, DR IO & LA
B A [ A BHE R ATY , A5 1T RE AP B SR L AR T
TEFTA FE R PN B S A 0 45 M A A £ BTN 2 ) R A ARk
Aii {5 BT AR AU A, #4510 L Bl 326 7 19 32 4 A MBI A B TR A 2 JUOOR
e SN A (R N A AN ERSYPNG N A g e L S O E Ny
BIVEEAE SR B0, B AT A 25 A AN E e, BV A 33k 2 30 15 2 77 23 T
IR T BH 1 At A2 52 5y v il T A5 8 L84 R A48 o0 St R AT
2, SUVFHECE (A B A B by 2, 8 9 07 SO ROt DI 145 8 5 B
T ZAE AR AN SR R JCIE R 1 A 75 BE R, ke
WO A TR S JEABE 3 TR R AR P [ g b 5 45 B AL R R R
KA,

4. BB Az N

AL NAEBA T PR P A B AR G AR B (g2 Rl 5 Bk 2
AR ARG B BUHAR) BRSO T, S BE 0] H A2 45 A 3K B B
RS X — At o e AR 1 52 5 L T % s B AT

(82) See, e.g., Shapiro v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 495 F.2d 228
(2d Cir. 1974) ; SEC v. Shapiro, 494 F.2d 1301 (2d Cir. 1974); In re Investors
Management Co., SEC Exchange Act Release No. 9267, [ 1970 - 1971 Transfer
Binder ] FED. SEC. L. REP. (CCII) 78,163 (July 29, 1971).

(83) See ABA Comment Letter on Material, Non — Public Information ( Oct. 15, 1973),
reprinted in [ 1974 ] 233 SEC. REG. & L. REP. (BNA) D -i [ herinafter cited as
ABA Comment Letter].

(84) See Jennings & Smith, Insider Trading and the Analyst, in FIFTH ANNUAL
INSTITUTE ON SECURITIES REGULATION 261 (R. Mundheim, A. Fleischer, Jr.
&J. Schupper eds. 1974). % W#TE(139]).(140],
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LT L N+ hl, B2 204l N (85) s Jist ] (86) ) 3 i 28
D EFEICER | B 2 TR (B 5% 45 R BN, R i B X e —
FREER B AR T 32 48 AXHE B B RRBO RI, (1934 4FAIE SR
x%?ﬂﬂ%ls 2% 1 RV 2% RN (4% e it ) 74 48 ) 35 206 4% 5 SEC %%
I B BROAT SRy b v 22 ) R R R, B T R AP T L Y A 8 1
mE@%ikAm&%ﬂi?ﬁ%ik%ﬂmﬂE@}\ B A 175 0 38 15 Al 73X Al (87
FAL L IEUNE AR AR EE | A 4G IR VE 4% 3T N I — R 812K BE
By T EPARZ AR R E T Ll AL S AR LS, X
AP it 2 AL 1Y) DRI A LAY T S v 0 b 82 R 3> 1 A A1 ] o R 3 C88)

5. BRIRAR B9 8 ZOR AN A5 FE T

KRR A1 < Bl 8 w2k 1k 22 B AR AR IR TR FETY &, (1 X OIF A Bk
E AT DAY bk A X FE T AT AT X, N R I 1 B
AR IS Y M UEHE X 55, T LA 8 0 7E 4 20 N B[]

(85) See 3 L. LOSS, supra note 29, at 1482 -93 (2d ed. 1961) (shingle theory) ; Knauss,
% JLHTVE (44 ), % 635 ~640 T ; Comment, Current Problems in Securities Regulation,
62 MICH. L. REv. 680, 730 —43 (1964 ) ; see Norris & Hirshberg, Inc. v. SEC, 139
F.2d 434 (2d Cir. 1943), cert. denied, 321 U.S. 786 (i944); M. S. Wein & Co. ,
23 S.E.C. 735, 746 -54 (2946).

(86) Knauss, & WATE(44), % 640 ~643 T ; see, e. g., SEC v. Capital Gains Research
Bureau, Inc., 375 U. S. 180 (2963); Courtland v. Walston & Co., 340 F. Supp.
1076 (S.D.N.Y. 1972) (% & 2 3 F K 71 A% % ) ; Kidder, Peabody & Co. ,
43 S.E.C. g (1968).

(87) See SEC v. Capital Gains Research Bureau, Inc. , 375 U.S. 180 (1963); Archer v.
SEC, 133 F.2d 795, 803 (8th Cir. ), cert. denied, 319 U. S. 767 (1943); SEC
Exchange Act Release No. 9950, [ 1972 - 1973 Transfer Binder ]| FED. SEC. L. REP.
(CCH) 79,178 (Jan. 16, 1973); 2 T. FRANKEL, REGULATION OF MONEY
MANAGERS 173 (1978) ; Brudney, % W7 7% (84 ) ; Cohen & Rabin, Broker — Dealer
Selling Practice’ Standards: The Importance of Administrative Adjudication in Their
Development, 29 LAW & CONTEMP. PROB. 691, 694 - 7,0 (2964 ); Loomis
Remarks, % WLATE(63).

(88) —MWHELAR mEXARGH AR, ETHLGFZERS, TARLES K
A EE & WE%I%% HEALREN) ZEENAMIYIRH, See Fleischer,
Mundheim & Murphy, % WRIE(41), T HEMA A LN EEE PR 5 P4
Z 5| W LA IR 4|, see, e. g., the shingle theory in 3 L. Loss, supra note 29, at
1482 -93 (2d ed. 1962); Comment, supra note 85. $X 7, BN Z LA E —FH X F

R AL T AT FEAE AZ B ATFR G W,
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HEPHFTZ G WA A 75 1B R (1934 SFEIESR S S i) 1)
AH G SV 4% 30ORN 4580 98 To5L [) 30k 52 ) 39 Ak Ay 5 o] it o 1 36 59 A 45 BR
il BPER AT FE A5 o 0 AN A AN R 4B 26 5 B0 35 890 FEIEFR 38 5
3 ) I FAE B BL R, 1E A0 Santa Fe %8 07 & W 9 AR RE , (1934
AEAIE 25 58 By v ) FLE 03 16 ] g B 2 (000 IR JE AN R Be 7 IX 4, Bk
FPAR 1B O AT (FE28 25 T 28 & vh R 9 BB N B 45 SO 3 A
R LA HE 55 By 8 AR T AT S 2 1] B DX s 2R Y IR
L

4 4, 3 A TR (45 46 53 A8 I AEAE , I B0 1 B 53 sl 2 36 B MR
VE 20 AR N - BCBE 2N R LA 1 < B B8 a8 1k 22 5 7 L 55 s A il
X LB IS ER AR TR Y M2 FE 5T AR B AT, AR B, 78 D) S B
TR FE 43 1A 3L E R BT RN 2 Ml A S5 R R Rk IE kAT B
BB, HAEEETERE S P2 A 5B m i 00 )52 0 HA T B 7% Hi
H AT 02 1 J5 3 W AR AEAR AT BR R i 4t LU A AR B 4R s N IR
7 DR A B B T2 (R B (930 TE ANk Be AE AR AR R DL — 58 (94)
( Goldberg v. Meridor) H i # H 114, S B6 08 S8 5 140 16 8 I IR VE B 38 4%

(89) £ LAE(86).(87),

(90) See Santa Fe Indus. , Inc. v. Green, 430 U.S. 462 (1977).

(1) ZFRAETL),

[92) See, e.g., Gerstle v. Gamble — Skogmo, Inc. , 478 F.2d 1281, 1296 -97 n. x5 (2d
Cir. 1973)(EHFAFAFNFERAT, A ELB EATWERELEZZ"HAN);
Gould v. American Hawaiian Steamship Co. , 535 F.2d 761 (3d Cir. 1976) (& JL.—
).

(93] See V. BRUDNEY & M. CHIRELSTEIN, CASES AND MATERIALS ON
CORPORATE FINANCE 703 (2d ed. 1979). It % Lynch v. Vickers Energy Corp. ,
383 A.2d 278 (Del. 1977),TSC Indus. , Inc. v. Northway, Inc., 426 U.S. 438
(1976). See also Blanchette v. Providence & Worcester Co. , 428 F. Supp. 347 (D.
Del. 1977) ; Broder v. Dane, 384 F. Supp. 1312, 1318 (S.D.N.Y. 1974).

[94) See 567 F.2d 209 (2d Cir. 1977), cert. denied, 434 U.S. 1069 (1978).

435



WEFR AL (=L

B RO eI T 7 5 FEAR R AT, RV R AR 4 B L9

TERLEAFOL T AU 32 FE AR BEA 13 51 32 5 A\ [R]  01% O
TIHEZRZGy R T 32 AR TR AT O R, 45 AR A A T AE oK
[l B e br LR BEMEIT 1% 305 2 2 F 7 0 ff 2 4 A 96
TR — Pl B0 T [ A A2 FE AR ™, B0 25 AU R R
BAT B ER A T2 T A% FI2E 5 4% R R SR i, P2 e (i IE 2850
BEAFMOE T — K1 ], B BEE vl BE AR B T 4 M i 3R AT
175 R TR) F 9 15 8 S 55 FIR IR« 4 8 ol 4 1B 58 5 7 WL AH O A 2 1070 Bk
FRUEAN T B I EOR T R T 2 ke A (o8 (H A UL R AR ML E T 4y
R5E 55 AR 7 04— e SC 55 (G — B3 Y A bR o ) |, SR B A X RE AL,
Sl S T HIR A

TEAE B OLT 2B AT Rad i 07 47 o i S vk il
—A> R FIHFIBE 70 % Wy (89108 Rl AR 2 R M, 322 52 B 1 B T
SCEJESAAF 1, s Al 7 300 F T 52 55 AR PLS , niFAG AL, 24
Mok T AT SR B A 8 AR AP DL AR SR B

(95) ZRAANFBOIER BRI LM EENENNAAELELSHHAT, X —F AR
f% It By A % 4% B W in In re Spartek, Inc. , SEC Exchange Act Release No. 15,
567, [ 1979 Transfer Binder | FED. SEC. L. REP. (CCH) 81,96i (Feb. 14, 1979) ,
and Woods Corp. , SEC Exchange Act Release No. 15,334 (Nov. 6, 1978) , 2% T %
FERRAMES I EIEH PRB G AR (R 3P & K5 R B H o W
KU s ) B AL, LEARYE 13e -3 £ M ALE 89 A A &G+ AL, 15 C.F.R.
§ 240.13e -3 (1979), SEC Exchange Act Release No. 6,075, [ 1979 Transfer
Binder] FED. SEC. L. REP. (CCH) 82,66 (Aug. 2, 1979). R4 (1934 £ if % %)
%3 4M% 14 £MHE,I5U.S.C. §§ 78m, 78n (1976), % R 4 # % # & 4y
1B AT R & 2 4R 5] 0y LR A E ) 2,

[96] See Greene v. Dunhill Int’l, Inc., 249 A. 2d 427, 430 ( Del. Ch. 1968 );
RESTATEMENT (SECOND) OF TRUSTS § 170 (1957) ; Brudney & Chirelstein, Fair
Shares in Corporate Mergers and Takeovers, 88 HARv. L. REV. 297 (1974).

[97) See,e.g., United States v. Chiarella, 588 F.2d 1358, 1368 n. 14 (2d Cir. 1978), cert.
granted, 99 S. Ct. 2158 (1979 ); Jones v. National Distillers & Chem. Corp. ,
[ Current] FED. SEC. L. REP. (CCH) 97,140 (S.D.N.Y. Oct. 1o, 1979) ; Brophy
v. Cities Service Co. , 31 Del. Ch. 241, 70 A.2d 5 (1949); % W #TE(93) £ 615 A,
42 Mills v. Electric Auto —Lite Co. , 396 U.S. 375 (1970) ,Mills v. Electric Auto —
Lite Co. , 552 F.2d 1239 (7th Cir. 1977), cert. denied, 434 U.S. 922 (1978).

(98) FEHE(93),

436



IRRAIE S5 ¥ T B RN AN R A5 B #

SERfi R a1 SC S WP T REL B o R {8, DLAE At AT T L T
MR AR R, B A A TS ) G B 0 SR 4 4 LA > b ) 32
FAUH QRO ZOR M EE 2 FE 107, I8 s 1 S 8T RE i S
YHAFFE LI5S L 5 I A FR R LAT ) & Ry, DLRA Tk A
Z L0 XX T REYE , QSR HEAT TR BBLER , 2 HE AR T RE 2k
Yeid BERARIEAT . (0T 22, BT BER A5 B Bl iR % 52 5y L R i i K
4 A ] A9 M 22 S 50 W1 A4 865 2, 32 8 A 0 M B A 5% — I i 4 1 — A
NI S o MRS ISR HRIR K B AT R O VR 4 e Ak O™
A B REOR B A TR 1k 3o AR By B A S i ST M R AT

IR, G HAEFERE b 0 A SCA AR KBS H E T, R 2 AR
AL L1000 R 7R S, T RE AR XE R S — R E B O A B — A A%
TENAS BAHAE T A SR LT B A5 B e i 2R T REAS 23 B
152 5, T A BOR R A5 S8R , O ] RE AL 32 4 N AR ASRE AL 22 1
P 5 UL, ik 4B AR 0 g S, T HL W S ) RE SR U E MR
(nuisance claims) , {H =527 BT B ZORA I AT AEAUE 2 & 4
PR RT, A AT BES ] A 5 3 R W, (EL 3 JF AN B & AT 7 HeAd gk, i L
JETE 22 I, AR AT 7 15 48 55 IO AT S8 sk 4 4 Lon

[99) See,e.g., Kidwell ex rel. Penfold v. Meikle, [1979 Transfer Binder ] FED. SEC. L.
REP. (CCH) 96,912 (9th Cir. Jan. xx, 1979); Goldberg v. Meridor, 567 F.2d 209 (2d
Cir. 1977), cert. denied, 434 U.S. 1069 (1978); Healey v. Catalyst Recovery, Inc. , 463
F. Supp. 740 (W.D. Pa. 1979); Valente v. Pepsico, Inc. , 454 F. Supp. 1228 (D. Del.
1978). But see Biesenbach v. Guenther, 588 F.2d 400 (3d Cir. 1978); Golub v. PPD
Corp. , 576 F.2d 759 (8th Cir. 1978); Diana v. Merrill Lynch, Pierce, Fenner & Smith,
[Current ] FED. SEC. L. REP. (CCH) 97,124 (S.D.N.Y. Sept. 25, 1979).

(100) Brudney & Chirelstein, % 1. ] £ (96

(o EXMFEAT HEREZE RPN ETRFEFN, TUR, RHEEX G F X
ERLNFWHERT , AL RAATHBE LB T AN T, K, & ANERHEE, 7L
H R G = BB E N AT DE Z A R R E R T AT LR AR,
EW—HAEY BHEERNEERE, BB LR AT EZRANREZS R
LR EREERR T EWCANEER, EE-MARE L EREHENHNE
)R AR KR AFEM G E AT A A, See Note, Suits for Breach of
Fiduciary Duty Under Rule 10b —5 After Sante Fe Industries, Inc. v. Green, 92 HARv.
L. REV. 1874, 1884 -98 (1978). % WL¥[i£(99) ¥l 3 A
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WS S IRVE AC aR R B S T B A0 LR, IE WA &
BB 8 o o {5 B R A 5 5 b R AR AR AT F R SE ) el S 2 B Y
FSLAE L, FFAESR [R5 wl A i i, A AN SO M 32 g A T L
SR IR ZAEANRIAT S, SR B4 TR — M A U
— BB AR TR

= TCIEF R E B

FRATAN—> 3 9 #4372, S0 FA NGB SR AR B B9 75 22, X 52
BRI 3e 5% S55 2 RBAS NFAS SR BE 1R 5 534, 24 "R
N B R T AL AR e 500 A 56 H 2 g AR B 2 m AR 2w AE R ST
YRR AR RS2 5 MU, 5 R T A8 BAIE SR Ll A BT SR L
55 o HJE BR T IX 8 N2 A, i A I I AR MR 26 A5 B, )5 T A2 B R mAE
152557 WU A L5, LR AR A 24 S0 2 (102 g [a] 25553 A (R a2 20
FRIC AT A B 2 8 2 TR R N RV 2 F0k Be i — 2L
AN H Y JEAEIESR 5 S WAy R 35 VR 3l IR L D0 3R]
AR 55 AR B — 1 J U ke S SCRITBIR 1) B WV 2 b i 1 B ) AR 41
il

(—)Eit/EE

A — IR BUE , N2 BRIBIRIE 77 0k b (5 B 40 8 225K 14 W 100 ) g >
B RE W INTA e 7 5 A 4 Y e A 22 1) A SRR < e e % W RS R
BRI PEER | LG T BT AR T 152 B2 Fr A BT k4R

(102) BRABIEHZRANXADFAREHEATE, CXLLRHBAL"RETHEAF
ot 5 BBy B R xtAE T AT AR W Y B B 4] EE R, See ALI FED. SEC.
CODE § § 1602(b), 603 (Proposed Official Draft 1978). €3 TN IMA LT =,
KL FHBENT BT ARRG RN, CRFELT A BN LAT B R E
ST ARG RS ME IR T F 1602 AT %, See id. §
1603, Comment 3(d).

(13) F#Z R £ 45 89 A4, in Cady, Roberts & Co., 40 S. E. C. 907, 911 n. 12
(1961) , AT E#ARE Y AX 2 Z IR A2 ELTEF A", See also
SEC v. Capital Gains Research Bureau, Inc. , 375 U.S. 180, 193 n.41 (1963).

438



IRRAIE S5 ¥ T B RN AN R A5 B #

19 A AR TE S5 17 37 B A5 0 7008 33X — S A5 ABASFRE 3L A 2 T il ik 14
A B SR B E B BUN RGBT, BT 352 15 3 RE S AR
B o WA FE R R Y D BE I A Jas BR T 580l 24 7 A B 4
e (3 2o 7 P PN X DA A 52 B B Ak AR 52 B O O T B
Fe sl 1), WA SRy BR TS0 a9 AN L AR 2 ) A A iR
KR BINZ 6] 1 52 5y 2t A5 48 L9 A1 J7 5, ok JeAs 15 B AL 4 (o)
MUSCIRVE 26 30057 A2 19 4% Bl i 00 LA e AT 8tk 51 B9 S BLR &, 2 T 5E
], E AT E TP B A AR 52 #8152 4 A 2 (8]
58 By L100)

b IR IR AT ARA AR RS IZ U ST A —
BT ERATRZ b 5 — bR LR R A i —— A B AL
P NTE G BA 5 LS N HEAT 52 5 i Te ik M I 20, ik Jn
HL A Z A IR, AT vk s AT A9 5 S LoD X

b

(104)  See Insider Trading . Some Questions and Some Answers, I SEC. REG. L.J.323, 331
(1974 ) (reprinting Comment Letter from the Subcommittee on Broker — Dealer Matters
and the Subcommittee on Rule 10b — 5 of the Committee on Federal Regulation of
Securities of the Section of Corporation Banking and Business Law of the American Bar
Association) (Oct. IS, *973) [ hereinafter cited as ABA Letter].

(105) But cf. id. at335( £KE R 2 & H % B &% # 5 & & & F % 83 A) ; Fleischer,
Mundheim & Murphy, % WL#TE(41), % 815 ~817 T (A X ££ 46 15 XUt B 0L T 98 1
HE W E X4, = ik 3 R N 89 A K ZE f#) ; Jennings, Insider Trading in Corporate
Securities: A Survey of Hazards and Disclosure Obligations Under Rule 10b -5, 62
Nw. U.L. REv. 809, 815 (1968) (i i #R4% 10b -5 AL AL 2 th 15 0L, i B 7 4
FRARIPUBEEEFLELTIRE),

(06) BT HRATFR G ERATR I, & LA (118) . (119), 4 — M AWAT
ARPT MR TR, AT 2 AL R R R, REX Y AP
% % . See, e.g., United States v. Naftalin, 99 S. Ct. 2077, 2081 - 82 (1979);
Frigitemp Corp. v. Financial Dynamics Fund, 524 F. 2d 275, 281 - 83 (2d Cir.
1975); A. T. Brod & Co. v. Perlow, 375 F. 2d 393, 396 - 97 (2d Cir. 1967);
Omega Executive Servs. , Inc. v. Grant. [ 1979 Transfer Binder | FED. SEC. L.
REP. (CCH), 96,848 (S.D.N.Y. Apr. 23, 1979).

(107) See Cady, Roberts & Co. , 40 S. E. C. 907, 912 (1961); ABA Letter, % L f] i
(104),% 333 ~336 7, A& A K 10b-5 HU a9 tE 0, i RAK AT 0915 B 3T
— NS R E R KGN, e g, Klamberg v. Roth,473 F. Supp. 544 (S.D.
N.Y. 1979) ; Frigitemp Corp. v. Financial Dynamics Fund, Inc. , 524 F.2d 275, 282
(2d Cir. 1975).
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AL B SR B — A rh 2R B T A AH HLAE B N RE
EEHRAS (08 EEAE A “TFEEEFREL (equal access) X —ME & A0S X
JFEART AW, EMNESZ M EERE B I BRI 3] SR 5L PR
VA B AR SRR R (1000 G SR N T SR A FE SRR BT RE 2R3
T g P it R A TR 2 A5 B 34, BRI A vk A BR Al At 1T AN e
ISR PR B T DAE X R B L RS I H R B
HBE T, BEAIEAFF B BRI , ARABES R0 (5 B
e (10)

TEANR B BT R IR | 2RI ) A e 2 B ] 3 ol 45 2.l
7 T A S R, TR (2 R TS B AA e A A A
(inherent unfairness) FIHE& . 0t RVFEF X FE BAL A« A A7
B T B eE  BC N AE Y TR ISR R0 AR
HOEHA SRR, X —EAIFA)RR TREERESZ

(108) The ABA Letter, % LT (104), % 335 7, & I R A A A E R AL EA LS
ZE“FERREE (AN T EF%"), The court in SEC v. Texas Gulf
Sulphur Co. , 401 F.2d 833, 851 =52 (2d Cir. 1968), cert. denied, 394 U. S. 976
(1969) ,FEI“10b -5 FLI 28 AT E 2 8 5= 8, B A 0% # 8 0% 7 % 5%
BH5iEH X F 0 ER----- T RR R B R TS R A AT A R
HHAEE—HATMEZAE, TN, ETEHAEX —FHN XL, XA TEMER
T 4 E”, See also Speed v. Transamerica Corp. , 99 F. Supp. 808, 829 (D. Del.

1951).
(19) % W Loomis #yiFit, #E(63), % 1~12 7 ; €63 A L EE(127),
(1)) “HEAEFF- -k RRPBERT TR G AR ZI LT #7700 A8y

J& F " Charles Hughes & Co. v. SEC, 139 F.2d 434, 437 (2d Cir. 143), cert.
denied, 321 U.S. 786 (1944) AL EWE, LFRAE AR 2 ERPE“EL —FH7
Hnt A Hyeee e Tm— ik ARAE & KIAK¥RES "IF. HARPER &F. JAMES,
JLATE(20), § 7.14, at 588. See also Lingsch v. Savage, 213 Cal. App.2d 729,
735 =37, 29 Cal. Rptr. 202, 204 —05 (1963) ( 32 7 Fu 5y 7= 2 2 A Ktk 4 B % #
MEBAE A KB, BB T B B R %) ;Jenkins v. McCormick, 284 Kan. 842, 844 —
45,339 P.2d 8, 11 (1959) (=7 AP B T =M B, FH Z2 6B A E b KX
#) ;Jones v. Arnold, 359 Mo. i6i, 169, 221 S. W.2d 187, 193 (1949) ( & 40 %k &
4 A K #IFIAHY) ;Simmons v. Evans, 185 Tenn. 282, 285 — 87, 206 S. W. 2d 295,
296 97 (1947) (307 A b % 7 R BEARIR ) o B, BT 0y 28 R T4 %
R A R W R (RECHERS) EhHXGEREXTELENY
FHEENTENEERS TR ELME LG MM X FHAEZHE I,

440



IRRAIE S5 ¥ T B RN AN R A5 B #

FEN IS T Rt A Al G BRI iR — A28 5 A, i T A i B
b 35 TE A R ] g mCH A D R R AT T A AN B e 1) A 22 B A B
A ILZE Ty ARG RS 1 R AR A TS B, 1 M AE BT
H O A TS & WX E ORI A& 5FRCR ol gg 2 A4 A
o midy ERBPESE R (B ) , WERANE 5 32 5 i N30 A Al o ik
B AR RO T P i 1 B 25 D Skt 0 5 N1 &8
By E R ARG KBS %5 4 (risk premium) o AR 7 8 R G HLIA N 7
JF B XML Ty N B2 —Be P 8 BB 58 e S 5C By T g — Se 408 %
W A6 B A K ik B 5 X RE 58 0 N EAT 28 b , 5 LA B 1) O =0k
S R A ATTAS T s A Y AF B S, X ] A S TO RS . T AT X SRR
PR T AR A, WA L SRR AR TR 1, A 1B D) SR B T X A
1EBE#AF B AIE R RA(E B .

FIH X FP A B AR AT BE T IF A an ol s B - A 46 #5, LR T
T 2NN bR AR TEAE O T 4 i R I SR TS £ At A
YRR I OL T SRS A SCIEZF MM E B E B, — AR SR A
AT NUESAL S o Toie & wl R B T 05 B & F A A f] ]
IR R B AR OCAF B, #0278 55 B A B A9 #9572 b SR IR 4t 45 4
NB o it 1) {5 B R PR SO A B8 R 55 S B el . BRI, A3 5
HARAE A AR 25 09 S HLIEAS 5 S 0 20 BN 2538 5K B BIr b 75 | 1)
B XA, BT A RN A T i H AL B A . R R
FHEE AR 2 HE U A, AN BB SR AT A W] 2252 i lic 4 (12 AH R, TE A0 3R AT
TEO AN EB N BY (802 /) ) 28 4 v B 7 30 08 A el 3 R 1A 8 R

() HFEE FARHZRERE AFEGEN—ANEABERZ, CEHBTEMHENAT
AR TR N T AR LR AR E T R R A A 257 referred to
the circumstances of Texas Gulf Sulphur, Cady, Roberts and, hypothetically, Investors
Management. Interview with Philip A. Loomis, Jr. ,FINANCIAL ANALYSTS REC. ,
Oct. 7, 1968, at3, 5 [ hereinafter cited as Loomis Interview]. [E| ¥, # 3 & 5 1% i 1
FEFARATAGTHELEEXNRNE TR TRHJRTL S X ATRANE
B XBEREEREA T MLEATFRHAEEN", See Fleischer, Mundheim &
Murphy, % W #T £ (41), % 821 ~822 7, See also ABA Comment Letter, I #] i%
(83)(MET“AMEANFE LS BENGETH").

(112) 3 H. MANNE, % L#TE(77).(78),
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HR AT BE 2 LA Ml 38— 20 20 IR B 3 i ) 25 D AU Y, TR D i 2 £ R
AT 55 SO AT RS A £ AR R A . TR LE AT AT REHHAT T 15 B
AN, BIVIR 6 R HCAE IR 27 T 375 b A HR O s80  57 107 3R A5 115 37 15 8 A0 A%
BT 745 SRl e A A 2 UM AT o A 55 8k 1 ) 4 1 AR 4515
B

QR UL AR A AR R AP T AT S 32 A L ) £ B 1
M , AR UE 3 57 14 D7 S U 2 I R b SEHF X — WLt . [ 2 i R 4
AN BT AR 26 55 28w AN B3 (L R AT Bk 65 N ) 2R 47 22 5 9N, Tl
HLARS— LI A~ JLE BT G 52 b A 25 FpVE , G035 A AT AT 1 D0 34 52
Frig PR B ALH, XL AR E T ARBEHEH 1R £, 17 H
HRAE [ 22 B 1A, X Se AL i 7 A B PR BEBR ) 1A AR BT HEA T 71,
o 2R HAT T AR ATHEA T S, B 7 BEAS A9 pAS (19 [
S SL IR N AT BN A TS L, (FR T S R W, 18 55 T IR 7
T A5 O 2 A % 3k R A B0 H . T RO TR 26 30T 1Y
FIGREAAIN T “ AL B B, mHZE A RIN T A ES %
HEAT PSR B9 AN AL A5 B AL, B A (b o b B 8 2 1 T AN A B2
PR R = NA T

DRI, SV E AL DU 8 FH oA X A5 D) g ) e 52, A AT 7 3 o iy 22
) Z HUARATAE B, I B0 ISR WAL 25 24 s 1 A 2 ) B 52 ) 224 i
AR Z [ B 22 | LU 3 3K ATE LR 32 ) sl s (14 XA A2 5
AR TR BRSO FE M B AT 1k 55 T HaR i B T T
A8 1Rl T TR TR AR A 15 X — IS i ROBVE A0 T A ARIEHE 2 TE
LRI KSR B IR I A A AR 28 Rl SR AR M 915 8, 1% 51 5 Attt 47 52

(113) See V. CAROSSO, INVESTMENT BANKING IN AMERICA 320 -51 (1970) ; % I,
HTE(46])
(114 FEAE9),
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Sy B ARBEGEE AR ARG T K R TE v T A s i A 19 i O
AT IX — 4518, BIZ R 530 SR 4 o A B R 3 i (5 4E s ARt P [
— sz Bk, MBI B0, SORTVERNE A 71 Z4EA
2 45 N Z 181952 55t SEpti A E IR . ASBE N ik 2658 5 i 3 T2 AR
0 24 AR AR =TT R AT AR HE 55 L E B AR A AR N Z 1) 52 5
Y F 1 (e
AL 3BT AT LIIERA |, 24— 4% SEC U7 SR 34t 75 %2 B3 2% ( Federal

(115) Chiarella % #9 3% B A 4, f 3¢ 52 4 A U4 W3k KMk T 4 10b -5 AL oy 36 )
See United States v. Chiarella, 588 F.2d 1358, 1368 n. 14 (2d Cir. 1978), cert.
granted, 99 S. Ct. 2158 (1979). See also pp.350 —51 supra. $5 T , % &% I % & %
RO BN T — A, B L EREENALFERREREHRTIF

IMUF], WX United States v. Naftalin, 99 S. Ct. 2077 (1979) (“# % # %47 F &
Q1933 FiEFEY M E— By, B e B EEAEEME T E L AL ZH MK
%) ,Piper v. Chris — Craft Indus. , Inc. , 430 U.S. 1 (1977) (“{ B Bt 7 % £ ) b9 %
—HWERFEEEHRGHZRE" TEAX-BN AL ERAENARER
FREPRU) ; & Crane Co. v. Westinghouse Air Brake Co. , 419 F.2d 787 (2d
Cir. 1969) (# A.T. Brod & Co. v. Perlow —Z ## ¥ B 454, 375 F.2d 393) (2d
Cir. 1967), which Naftalin cites with approval, cert. denied, 400 U. S. 822 (i970),
Carroll v. First Nat’l Bank, 413 F.2d 353 (7 th Cir. 1969), cert. denied, 396 U. S.
1003 (1970) ,Lewelling v. First Cal. Co. , 564 F.2d 1977 (9th Cir. 1977). % 10b —
5 %A HER ﬂééa/\é’ﬂféﬁxﬂéix%éﬁ # K, See In re Wunsch, 44 S. E. C.
95 (x969). See also Allico Nat’l Corp. v. Amalgamated Meat Cutters, 397 F.2d 727
(7 th Cir. 1968). ZAAETHF I T , £ HE W £ T AR AR B, A 8 H R 24T
HEBRBAN BT, RECRGEHEN, T@E L6 FERRTNARRL
PN IR X LF BT 2 L,

() B —T(E kIR E) 18 U.S.C. § 1341 (1976) , F T AU E K 2 7 44T 4
HR T X 4B Y H LT F 3 Fl,, See United States v. Keane, 522 F.2d 534,
544 -51 (7th Cir. 1975), cert. denied, 424 U. S. 976 (1976); United States v.
Peltz, 433 F.2d 48 (2d Cir. 1970), cert. denied, 401 U. S. 953 (1971); United
States v. Groves, 122 F.2d 87, 90 (2d Cir. ), cert. denied, 314 U.S. 670 (1941);
United States v. Buckner, io8 F.2d 921 (2d Cir. ), cert. denied, 309 U. S. 669
(1940).

(1177 Cf United States v. Peltz, 433 F.2d 48 (2d Cir. 1970) AW ¥ HiE4 %X 5 E R4 &
RERBR HEEEERLUNRFRAF N RIFER T (BHRAHEE)), cert.
denied, 401 U.S. 953 (1971). See generally Note, The Government Insider and Rule
10b -5: A New Application for an Expanding Doctrine, 47 S. CAL. L. REv. 1491
(1974).
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PR 3C Sy i B35 52 T 10b — 5 BRI R4 9 1 3L, 4R AT 51 T
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SEAG e 5100 B bR A B A7 FEALR 7 2 2 S0 0 1) Al 22 24
Wl e S L 3K Aot 27 I, #8823 BAE Dy i BT AT RE R HH 5T
1200 B L 2 — 58 ) TR O — 288 2w BRI P 2 A eSS
R 28 R Z R W S BEER A 2 i RS A2 B R Ak 1R 52 5y AL
il 2 5 (120

SRINT, By B R R REAS A A2 A8 1 P B g (5 B . AR B T
LA AR IS B A P B A2 5y 7 MU i L, N, 56 T —
RO A TS R b — R L ST PG B TR M, LS
AT REA AR B TN RN LR LA B ER AR A A C s S g T
Z/DURAMAT GRS BTG . SR, AR 2 R AR 55 A o iE HORH B ER B
DRSS, AR 4SRN A IS BE ik i I 2 R BRI AR B . TR, AR
N GBS P i AR 52 5 7 U, TR M, A A AT A 3 e
e T LA BRI Rk P VT B R S 0 B 1A, (EL 3 R A A
FA T P AR A B BRARR BB, 7 W2 ARG 5 iR
RAIEH . AnSRE A IE R Rl PRI T AN R X R (X AR AT e 2
L) A5 B2 AR BT 2 T0IE SR B, R 253 b £ B0 S0 1 % 4%
G B EAE LA 5y MU, AR R B AL C R 4 T BN R AR
7 A SCAR B B S R 0 BB SR IR Al 2 7 A e B & 2R U2 ]

(118) See In re Byth & Co. , 43 S.E. C. 1037 (1969).

(119) See In re Honohan, 13 S.E.C. 754 (1943).

(20) REAMBEAEGERY WiaEA R RIGTHETLS A, TESETHH AN
BREFT A EREBTX—EE®RY,

(121) AXMFHNTIERFALRKETE SEL“RE7XEFRGE 10b-5 FIHRAN,
P3¢ Fleischer, Mundheim & Murphy, & W, #7 3£ (41]), % 817 ~ 819 W, WL X & i
(128) 5 A £,

(122) See ABA Committee Letter, % W3 (83) . %447 I N E P AL R 1312 B, £
FZME B AR 5 N8 B E R RAE LS B FIARE, % AT (84), FIFTH
ANNUAL INSTITUTE ON SECURITIES REGULATION 265 —66 (R. Mundheim, A.
Fleischer, Jr. &J. Schupper eds. 1974).
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BB IEAIE HT T B Ak (BRI 4R ) B I 1 ) — J7 —— ] RE & A
G BRSO 2 24—t 3 P A 1 R 0 b R AR 2 w9 A R AT 52

5 (123

BT 2, Beda sl (52 5 MU A 22 B HERR T FH A~ AR TC k&
O IR BRI B (5 BRI B0, BRI 1 B A RORVE 4 37T g
R XA R NG S AT Ll N5 (808 %), AR TE AR5
AR 0 BT A B AS A6 Y A5 B 3, (ELE T R R A D D) 0 S i 5
TRAPV A AR BEH % 'ﬂﬂiﬁLﬁfnu1jE%‘El’JJ\1_ T AE By WY 5 i 124
HX I AR — 4538, Bl T 3 58 8O W s | A sl 3
5 I 22 53 TA/%‘%’}EEMH BT ] REAEAE RGN A2, — TS
T3 ot BRI 73 55 A B R AR X 2 22 B A ML IR Ak T (R 2
HESR BT ) 18 3 35l 6 SR AT S R A (£ ok S B E A M B R B B A
RIPE 350, WA A Al S 6 1 5 AL GRF N IES S B Y
%’“‘ﬁ‘a)ﬂﬁk%ﬁiﬂfil:fﬁ%rl“?ﬁJFHLﬁW% TR 43 L€ A7 (L Y 52 B A

ZEEAG, F L FATA BRI, S XA kAR T

(123) See SEC v. Shapiro, 494 F.2d 1301 (2d Cir. 1974) ; SEC v. Geon Indus. , Inc. , 531
F.2d 39 (2d Cir. 1976). % In re Ward LaFrance Truck Corp. , 13 S. E. C. 373,
378 =79 (1943) , Frigitemp Corp. v. Financial Dynamic Fund, Inc., 524 F.2d 275,
279 (2d Cir. 1975), In re Hughes & Treat, 22 S. E. C. 623, 626 (1946).

(124) BIATAE(35), AUREEWNE, R RKEFFOTEE - AP R B ZHA T
FEEURGUNHETRGIAZS, TRETAF R, XEERFTLESL
B EESBERNZA, R AR Y R AT B Z0E RN R4
Xfﬁ’rfﬁ/\(ﬁfﬁﬁfﬁl‘ﬂﬂif”a/\)é’]iﬂ?ﬂ’?“ EEMBEL CHERELERS”
MM EE & EMEEEEREARAE LN S " AT ETESY AEEET
B, T 55w B R £ AUT, /ﬂm # & WA I £ United States v.
Chiarella — % #, 588 F.2d 1358 (2d Cir. 1978), cert. granted, 99 S. Ct. 2258
(1979) ,“ M EFRENEARFE AT RN AL TEFHZRELHATIESR LS 7588
F.2dat 1365(ER X H ERBER) BRERA PR THEENTHN MEELSWER
RELEFEENTEEE, T EGERETHEL I EITHABALH
MK RAMBEAEET G LA ARZRFREABR(TERL) BEEARE WAL
See Case Comment, The Application of Rule 10b -5 to “ Market Insiders” . United
States v. Chiarella, 92 HARV. L. REv. 1538, 1547 —48 (1979). 18 it 2 BUK & £
B A ELTERETHNBALRERR, TAEEELMA, XL ANH
EMNIAFT AT RN EE RS EHERFHER, S LATE(117) (18],
suggest a broader reach, 2 WA E (9],
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ANYIRFF AR BT S S, 3 B LA B I ih £ 583 s R &
LR AR o5 BT H ARG T 2R 00, DR, A oIl Jost ) sl 22 22
N HEL I S 45 T S A 4 1) £ S Il SR B e A, AN 7 LA IA g i
SRR R A A BB RE WA SK T F . A5 BIFAEA T & ik 4145
(AU R R T WO AR B 2T AN IS8 (B T2 5
TRLE 15 il 52 By B9 N 73 5 3o B A5 JE T 3k 265 S5 %) T 1) oy 1) 8] A5 7 O 13t
e ] LABRARHY

AU E B WO 1R L s AT B {5 RUR AR B 2 A
BB IE A B AT DABOE M AN RE AR AR A s < (5 R, 4R
T, 336 I AN TR A WO AN HH 23 B B ke s 1) N S 55 496 B i it £ 52
oy 150 RUEERCEE N R B EI AR 7= AR i BT o i 2= A
FEAEERMAT A OB A TR S B BT ARAR B3R5 A
Forpr) 01200 AR AT AR R S I ) LR SE 4 D 3K B R I R Y ¢ A
B B S5 PR R B LS AT S, NI, 2
B AL G FER I, — A NAEEAT B0 A5 (9 7 3 W 3K 9 ) s a2
b S EA T — IUHE R AT, 7 Wy 3K BB 52 0 3 7 2 i v IR SR A A
MR AT ZE B e g A iy &, =R MR BT £ AL, 1t

(125) WMRZGHABARTFERE &AM H B ML K57 2R I 477 14
4, see SEC v. TexasGulf Sulphur Co. , 401 F.2d 833 (1968) ,cert. denied, 404 U.S.
005 (1971) ; In re Cady, Roberts & Co. , 40 S.E. C. 907 (1961) , 7 4 , 5 1 H X #¥
AT AR — I H N AL ERRFZE R,

(26 —MNEEHBRRVNTEENWEE TR GNP REETAE, E7,
R E R T ARG E S (FRATIARS) MR MR G EEE SR
3 1T 5 IR B AE AL TR VA AR A 2 M B BRI L FE e o R AR R
B o dm Rt N — LT IE] B SC B P 55 BT SRRl B T AX AL R e AR A
B A 3 & A 4 xR 2T 5 A ] X L B A Oy A RO A AL AT T AT R
ERF AN R -AAFERBE —MAWTBEL FES T —MAKRG T
R fs T R G X & fE B A mF H %, See G. BOWER & A.
TURNER, THE LAW OF ACTIONABLE MISREPRESENTATION 107 (1974 );
Keeton, Fraud — Concealment and Non — Disclosure, 15 TEX. L. REv. i, 25 - 26
(1936). R ETUFAZER G4 EBRBRARNE=ZFH# TR FNE T -4

] AL,

446



IRRAIE S5 ¥ T B RN AN R A5 B #
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) Z H K — 2R 5% o SR TEAEATIEBL T, 52 50 A#R b5 itk
1758 5y B8 ARAT — AP, T EL 2 ACAS RE 5 ok 3 11 55 8 v R ok 4> 18
F——Mbx LU 9 0 3K sl B B I 7= LR A AR SE I Y T

TEFTA XL AZ Ty i 28 o NHIE SR TS [ O s S B3R A B
2 SRR PR P B4 R 3 ok SR R T4 e ok R A AL LS 3K A Y
FIHTRERRT A2t 12 v AR A B BIL 23 33 AR o HA i A 2 5
TIEZIRSE o 5254 PO AP AT A ME— AN ] A% B4 I 3 2 A 4 T8 A 3 T
BVARA R MMM AT 22 5, 508 LA RT BE -5 24 115 T 32 4 A ] 14
WAR AT S By, M HARFLRE A IT W5 il 2 SO i S A . RV X AP
HRA B (HE R AT S 5y R GE IR 19, i HL 2R a5
AN RPN AR IO 2645 B AL (b2 SR HEAE R i 8 v 40 E 1Y
W2 R DI i) AT R, SR T sl TT SRS S M 4 AT
PRSI EZ B D RIS (UL Z 2 D a2 0) SR A R
SN EY S WA BRI #2 Ki1 IR 95 iDL 87 N EE - e s LRI B
W7 R N i 2SI 5 R P RS 4 [ i T A o AR DX sl A R A 14 8 2 [l
II LB ) WU AR FH 2 o TEUE I3 05 1 ROVE 45 s B BN 7 AT 3
ARUE Ak Z AP R A KA S LN E (127

(EE , WO 224 N B3 30 A AT L R ) WA 2 24 s 5 A A%
PRGN Z RTHEAT A S, IF A TR A R4 A HoAt Ay X AR
Hlo 50K AR RIZ T 30 B9 N AR TC Ik SRR %01 IR 1 B0 (At iy
By ), AR A & 815 SR 4T 58 5, s ASOI8 LE g A8 1 A T2 "IN

(127)  See Frigitemp Corp. v. Financial Dynamics Fund, 524 F.2d 275 (2d Cir. 1975);
General Time Corp. v. Talley Indus. , Inc. , 403 F.2d 159, 164 (2d Cir. 1968) , cert.
denied, 393 U. S. 1026 (1969); cf. Brascan Ltd. v. Edper Equities Ltd. , [ 1979
Transfer Binder | FED. SEC. L. REP. (CCH) 96,882 (S.D.N.Y. May 25, 1979)
( T 20 4 B I W SRk & Wl 3% % 1) 5 Jacobsen MIfg. Co. v. Sterling Precision Corp. ,
282 F. Supp. 598 (E. D. Wis. 1968 ) ( 7 #r % 4 7 sk it 4 4% %] & 1 5 ) ; Pacific Ins.
Co. v. Blot, 267 F. Supp. 956(S.D.N.Y. 1967) (FE WM #E W) (R AH FE W
- HEAT U W E 4) ;Mills v. Sarjem Corp. , 133 F. Supp. 753 (D.N.J. 1955) ( &
R BRI B EHAE T,
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W52 Zy A5 B AR 080 BRARABATTAT ATEAR 2% N TR i 1 00T & 12
Mo A X 25 B 0290 s F BRARBAIT RS 5 15 B 1% A BB 190 X R
Al LUE A R IX 205 B AT 52 5 — B R IX BB H Y

IReJe LA I, — B FE A T, A B R 1E K JE 5K AT LA
EWI S SE 05 BIL R I 2 1Y, 7 B VE 20 KA RS 1E X Sefip 3 (] LA
R HIGIABISE, NI TR T R isfE p A RS 5 5 A
ARHCT 15 B AR AT TR VA X 2845 B R T e vt
e T A RGa At e 8 58 o i 5 ST i . X T AT X 4 1R
BT 2 2 KRR A E B LS LA E— 815 0L T, X2 5 H R 22l
1 T 5 WURE BT A 75 2L A0 AT O o A A AT B DR e, A7 AE AR ORI 4
BB AR SR VE RN, 35 A B 52 B R Xt I 2 I A B AT 40
RN FRE (2 SR, OB AT B R W B AT T S RGO B AT X g

(128) fltw W7 ey AR R ZU Y 7 B BT %W Bk E. See SEC v.
Stone, No. 78 C -4259 (S.D.N.Y. 1978), % % % 4 % 4 th No. 8527, I5 SEC
DOCKET 14 (Sept. ii, 1978) # # it ; SEC v. Healy, 74 C —4305 (S.D.N. Y.
Oct. 23, 1974), discussed in SEC Litigation Release No. 6589, 5 SEC DocKET 524
(Nov. 18, 1974). See also Oppenheimer & Co. , SEC Exchange Act Release No. 12,
319, [1975 - 1976 Transfer Binder] FED. SEC. L. REP. (CCH) 80,551 (Apr. 2,
1976).

(129) flwdHE R, & LAE(36)FEE(133]) ~(135),

(130) See Cohen v. Colvin, 266 F. Supp. 677 (S.D.N.Y. 1967) (W 7 t & & £ 1E 1%
W ey E & JE W E B AR F B L Z ). See also Fleischer, Mundheim & Murphy, %
WATE(41), % 813 ~817 T,

(131) See 2 SEC SPECIAL STUDY, % W # & (23], % 2 # 4, # 48 ~ 246 7 ;
SECUIRITIES AND EXCHANGE COMMISSION, REPORT ON THE FEASIBILITY
AND ADVISABILITY OF THE COMPLETE SEGREGATION OF THE FUNCTIONS
OF BROKERS AND DEALERS I - 51 (1936); Note, The Downstairs Insider; The
Specialist and Rule 10b -5, 42 N. Y. U. L. REV. 695 (1967).

(132) See 2 SEC SPECIAL STUDY, % W#TE(23),% 2 # 4, % 38 ~42 7 ; SEC Exchange
Act Release No. 7290, [ 1961 - 1964 Transfer Binder] FED. SEC. L. REP. (CCH)
76,989 (Apr. 9, 1964) ; SEC Exchange Act Release No. 9950, [ 1972 —1973 Transfer
Binder] FED. SEC. L. REP. (CCH) 79,178 (Jan. 16, 1973).
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HARE I 5 ZEAR PR A AR B, 300 I 2% 452 ACHE el ik 26 g 4 {H 2 252 3]
SEC 38 5 JT Fil [ L 2L 24 3, LA O 3 26 AL RE (9 A )7 JE AT 139 [+
P USRS ST X LEBR ], SORF T 45 BN T AT R BGRHUL S5 2 S
oty F A, T35 G b N B0l A2 31 i 5 AR 1k 52 5 LI A A% 2
HBY AT AT BEXS P e v T e b N B AR RO, L T E
F% IR A 45068 119 7870 1R 4 HH 48 R X S8 S 1 B i e 2 I, 8 ST AR
P E S5 V5 B A 28 0A B O 1A BT L N R AT O B — R AR
SR BRI , LT~ 1T DL ARV AT AR O SR A, 75 U At T T S
VEZ M RLAE T ] RE S B R L)

A8 1A AN TG v A S i KT B 15 B 3t AT 52 5 14 S U A
S PR L AR B R, A R 2RO T, 10 28 PRI X % S ]
MR ESE , —BoRUL, 4 — D ARAS 1 BT SRR B 5 B, X
PRI I AR, AEL IR R | 2 15 T AR B Al AR A A 2 ) ATk

(133) XEEHXFERLHEH “FEAE, THEVA LR AFFEFLRLET Y EEMES
B, & B O AT R AT 2 5 WAE 5 T 3 GO LA IF B ax SR A T 4 o S |
MR EE YT E AR #”, HOUSE COMM. ON INTERSTATE AND
FOREIGN COMMERCE, 96TH CONG. , IST SESS., REPORT OF THE SPECIAL
STUDY OF THE OPTIONS MARKETS 1 -4 (Comm. Print 1978). See also 2 SEC
SPECIAL STUDY, % WLaT#(23),% 2 ¥4, % 78 ~83 W . % 90 ~94 7 % 123 ~28
. % 135 W %220 ~25 7 ; Albert Fried & Co. , SEC Exchange Act Release No. 15,
293, 6 SEC DOCKET 100, 104 n.7 (Nov.3,1978) (% F % K fu & iF % 2 5 W
BN ZRBAERLHET, WA RBENECNIK P X Z 8, 0 T Wi
PR A B T X AR AR )

(1) EREIEWNE, EHEFNTHIELAL(ER FTARG R AZAMLE . EF/F,
BEN, THAENEREZ) XTI AT ARG XS B, “HEHELEX S
LI W] # FEH T4EA A, % WHTE (131); Fleischer, Mundheim & Murphy, % I,
HE(41), % 847 ~860 T,

(135) See 2 SEC SPECIAL STUDY, # W7 (23), % 2 # 4, % 48 ~ 246 #; SEC
Exchange Act Release No. 9950, [ 1972 - 1973 Transfer Binder] FED. SEC. L. REP.
(CCH) 79,178 (Jan. 16, 1973). The Securities Act Amendments of 1975, Pub. L.
No. 94 -29, § 6(2), 89 Stat. 110 (1975),{1934 4Fif % %X 5 =Y B EEE 11 (b)
BHTHEERNECHNK P AT GOAE, BEETERRKELKAR T HE
Z R AW E W A+ AT IR F B9 A kIR, see Securities Exchange Act of 1934,
§ 15(c), 15U.S.C. § 780(c) (1976) ; Investment Advisers Act, § 206, 15 U. S.
C. § 80b-6 (1976) ,EF ERIEZMN LMWL AF EHRH,EL ARE ERRK
T RHRAE F K e A B S AN G
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PR IME B QiR 43 A 0 1] 2 w5 4 s TR Rl A "l B HT S, RS
AT AV RS 36 T DASE Y 5 O, 2N R B A ] At A A% 7
TR 1225t ] ik B 4 A 045 B B, 4 SR A ( St A0 = Ath — P> )
ZH R S S PN RS W AE D B o — 2R I A 2 A
RS2 2 5 B T N LR B R 2T Rt
AREH LKA (150

LA NARE R LR A (5 B, FoYE B & it 2 1)
s NSOR R Y FEAR T T, 2 1 B0 0] R 037 JRATT A9 AT 55 2
e ARE , LUBA 8 A ] IX 4328 TE AR A TR E 8 (38 15 550 86 ] 35 A O 11
S UBR IO I I HHF B A B> E 3E 5% (mosaic) I, g2 HH X

(136) 2R Loomis Interview , % WA E(3),% 5 W( K 4 7 “NF 2R BELEHAH L EF
Y AN E RIS B AT IE AR 1R XL R E Y AT R A A1 2 45 2| E
%7 By 15 £ ) #1 FIFTH ANNUAL INSTITUTE ON SECURITIES REGULATION 264
(R. Mundheim, A. Fleischer, Jr. &J. Schupper eds. 1974) ( # % 4 #iFi6) (X &
FEEZFURELBRB, RREENZATRT, ERTULX L E L E#E
HE)

(137) ATHEREGERBELAEL L KuE, RAHFT 2 R0H, A RELTHER
AT L s TR A — A F AR K F I, See SEC v. Texas Gulf Sulphur
Co. , 401 F. 2d 833 (2d Cir. 1968) ( Coates’ sale), cert. denied, 394 U. S. 976
(1969) ; SEC v. Avis, Inc. [ 1974 Transfer Binder |, FED. SEC. L. REP. (CCH)
94,419 (S.D.N.Y.) (#4%%); Faberge, Inc. , SEC Exchange Act Release No. 10,
174, [1973 Transfer Binder] FED. SEC. L. REP. (CCH) 79,378 (May 25, 1973)
(‘Autex distribution) ; In re Investors Management Co. , SEC Exclange Act Release No.
9267, [1970 - 1971 Transfer Binder] FED. SEC. L. REP (CCH) 78,163 (July 29,
1971). See also DuPont Glore Forgan, Inc. v. Arnold Bernhard & Co. [ 1978 Transfer
Binder | ,FED. SEC. L. REP (CCH) 96,346 (S.D.N.Y. ) B #iif % 3 X B £ % 265
AR - EEX T ERTE NRE AT N EZATEFRH
ERRETEMAERITUTIRREAREEN T ANEE —A(RERL2ANN
AR L) A WA, CENEA—ANELR TR R
BEAR YL EIHRM AL LTV ALI FED. SEC. CODE § 265 (Proposed Official
Draft 1978).

(138) F—AMHAXER, Y4 BEILN XYZ AT HATHEMTRLAT A% XYZ AF M
B xR RES AR, B2 ™ E X BN A, See In re Investors
Management Co. , [ 1969 — 1970 Transfer Binder ] FED. SEC. L. REP. (CCH) 77,
832 (June 26, 1970). R HRAHELE“ T EEN" B AEX Z FHEAE
HR TN, ZEDEBREMAS ZHEEFC EHEATF"Z R RRH,
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EY)

5 e AT 3 S 32 i U 9 % 4 IR YR G, R E R 3 A R
AT B 1 R AN TR, I B 2% A R I e A

(139)

(140)

See, e.g., SEC v. Bausch & Lomb, 565 F.2d 8 (2d Cir. 1977). Compare FIFTH
ANNUAL INSTITUTE ON SECURITIES REGULATION 276 - 82 (R. Mundheim, A.
Fleischer, Jr. &J. Schupper eds. 1974) ( # # 4 #9iF8 ) ,with Loomis Interview, % 1.
HE(2),% 4 ~5 . % 7 W, See also ALl FED. SEC. CODE § § 2602, 1603
(Proposed Official Draft 1978) (#“ E A" F L 5 s BN F L AT, UK
A WEA BB ST AT A ER R R L),
E(PFABHRIOV, P AHE R E RN R R E X — R
AT AN E L AR E DN E R — AN i B e
R BT YRR AT, HACR BT B ROR — NI, T AR R DL
AN 4 k32 4E, Loomis Interview, & WHE(3), #5 W, AMMBETH L1 H
B AR, R LA E N REA T EETE M &5 RA AT ATRENE
BE6 RYEh, RICHNAENE W RNBMERFHE R ILFN(RELEK
HARCERWT) MR EAR (B E) e E BV E - %3
%o ik o MELUER I B AR5 Bt %, See Note,Rule 10b -5 The Effect of the Insider
Trading Decisions on the Security Analyst, 54 MINN. L. REv. 147,169 (1969). “ % i
B R X AR BRI A B LR RERER S, AT, RN
TEHRHM" XSG HRBATHNRE LR —NEKRE R —H o, EaH
ShEAE B, L2 HEFRdE R (2 B fE %, See SEC v. Shapiro, 349 F. Supp. 46, 54(S.
D.N.Y. 1972), afTd, 494 F.2d 1301 (2d Cir. 1974) ; Faberge, Inc. , SEC Exchange
Act Release No. 10,174, [ 1973 Transfer Binder | FED. SEC. L. REP. (CCH) 179,
378 (May 25, 1973). H AZE X 4 ik, see In re Investors Management Co. , SEC
Exchange Act Release No. 9267, [ 1970 — 1971 Transfer Binder ]| FED. SEC. L. REP.
(CCII) 178,163 (July 29, 1971), and denied, see FIFTH ANNUAL INSTITUTE ON
SECURITIES REGULATION 273 -76 [ R. Mundheim, A. Fleischer, Jr. & J. Schupper
eds. (1974) (£ B A MIFR) ], wRZ F o b B NSk 32 W ke i A% AR
ZHBEE  BLENRBEEARL BT ZE®, EF - NEBE RALYRE
AABCEREREERNUEARE XN TR R EEEEEN, ANL &£ L
# %15 &, ¥ ALI FED. SEC. CODE § § 293, x602(b) (Proposed Official
Draft 1978), id. § § 257, 1603 (a) (K 4 “ LM F L AL A “ Bk E XL
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(4 REETE(137),

(142) See, e.g., SEC v. Monarch Fund, [ Current] FED. SEC. L. REP. (CCH) T 97,
148 (2d Cir. Oct. 23, 1979). R Y * El & & ik b #| Bl %) % 425 % 185 H Y
Ernst & Ernst v. Hochfelder — % , 3 1 # e 78 A A UF 3 & B 3t K AL 10b -5 7 3 42
FHEHRA, TUATR G H AEEMARERFE, BAE93),

(143) %X Gerstle v. Gamble — Skogmo, Inc. , 478 F.2d 1281 (2d Cir. 1973) (interpreting
rule 14a -9) ,Ernst & Ernst v. Hochfelder, 425 U. S. 185 (1976) (interpreting rule
10b-5),

(144) See SEC v. Texas Gulf Sulphur Co. , 401 F.2d 833, 868 (2d Cir. 1968) ( A& % &
i i % %) (Friendly, J. , concurring) , cert. denied, 394 U.S. 976 (1969) ; SEC v.
Aaron, [ 1979 Transfer Binder] FED. SEC. L. REP. (CCH) 96,800 (2d Cir. Mar.
12, 1979), cert. granted, 48 U. S. L. W. 3253 (U.S. Oct. 16, 1979) (No.79 -
66) ; Berner & Franklin, Scienter and Securities Exchange Commission Rule 10b -5
Injunctive Actions: A Reappraisal in Light of Hochfelder, 51 N. Y. U. L. REV. 769
(1976) ; Bucklo, The Supreme Court Attempts to Define Scienter Under Rule 10b -5 ;
Ernst & Ernst v. Hochfelder, 29 STAN. L. REV. 213 (1977).

(145) See Zweig v. Hearst Corp. , 594 F.2d 1261 (9th Cir. 1979).
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CABATEH X —F L, AH{EHEE T E AL 2, See SEC v. Texas Gulf Sulfur Co. ,
401 F.2d 833, 85i (2d Cir. i968), cert. denied, 394 U.S. 976 (1969).

(147) FEIRIE(85) ~(88),

(148) See, e. g., Courtland v. Walston, Inc., 340 F. Supp. 1076, 1082 (S. D. N. Y.
2972) ; In re Kidder, Peabody & Co. , 43 S.E. C. gii (1968).

(149) See SEC v. Capital Gains Research Bureau, Inc., 375 U.S. 180 (1963). See generally
Fleischer, Mundheim & Murphy, supra note 41, at 824 —35.

(150) See Peskind, Regulation of the Financial Press: A New Dimension to Section so(b) and
Rule 10b -5, 14 ST. Louis U.L.J. 80, 88 -92 (1969).

(151) See Zweig v. Hearst Corp. , 594 F.2d i261, 1266 —67 (gth Cir. 1979)[ ¥k X%
K% 10(b) 5% 10b-5 %y E  AEXEXFZ MR AHBE MY LT ZAE
MRE],
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(152) See, e.g., SEC v. Capital Gains Research Bureau, Inc. , 375 U. S. 180, 191 (1963)
[ (1940 44 % 7] 3% £ ) ,( ¥ B % 32) (1976)80(b) 15, K Bk T E 4 2t 4% % i 7] #n
ERZEERKRNAT],

(153) Zweig v. Hearst Corp. , 594 F.2d i261 (9th Cir. 1979). Zweig F 5L fr b & % Fit,; ¥
ERANEFERERAPEBLTREZ X FIHAARABRERE HFRBT &
Blue Chip Stamps v. Manor Drug Stores — % (1975 4F ) 5& #m by 3% 7 —3£ 77 Wy 4h 36
TR # o
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HOABRKRRHEE, ARSENERE CRERZE W RENELTRE L T
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AR EW A E P REZ ARG R T IEFNAE s, X LR ERE
A T A B9 PR ECE A B % ], HL A §17() of the Investment Company Act, iS
U.S.C. § 80(a) (976). See also In re Kidder, Peabody & Co., 43 S. E. C. gii
(1968) ; Courtland v. Walston & Co. , 340 F. Supp. bo76 (S.D.N.Y. 1972). 1€ %,
B 265 RRT DRk Oy A Wb 4 U0 0E B ey 2B i, DUAR AR P B A I SR A2 AR R
W, T ERFARRAEAET XS ER M E R,
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L, XHETUGFHEE GTURPAAZEEZIXFHNEE,
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(156 B ATE(69],

(157) See SEC Proposed Rule 14e —2, 44 Fed. Reg. 9954, 9976 — 79, 9987 — 88 (to be
codified if approved at 17 C. F.R. § 240. 14e-2).

(158) See I5 U.S.C. § 78n(e) (1976).

(159) See Cohen, Address on Proposed Legislation to Regulate Tender Offers ( June 28,
1966) , reprinted in V. BRUDNEY & M. CHIRELSTEIN. # W 777 (93), % 720 ~
724 T,

(160) See generally Brudney, A Note on Chilling Tender Solicitations, 21 RUTGERS L.
REv. 609 (1967); Manne, Cash Tender Offers for Shares — A Reply to Chairman
Cohen, 1967 DUKE L. J. 231; Full Disclosure of Corporate Equity Ownership and in
Corporate Takeover Bids: Hearings on S. 510 Before Subcomm. on Securities of the

Senate Comm. on Banking and Currency, goth Cong. , xst Sess. (1967).
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Mo 9E AT % 4 MR #, Kummer & Hoffmeister, Valuation Consequences of Cash
Tender Offers, 33 J. FINANCE 505 (1978); Jorden & Woodward, An Appraisal of
Disclosure Requirements in Contests for Control Under the Williams Act, 46 GEo.
WASH. L. REv. 817 (1978) ; Note, The Constitutionality of State Takeover Statutes
A Response to Great Western, 53 N. Y. U. L. REv. 872, 90 (1978). H i, ZK &%
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HEM, R ARREFTRERG, REAXFAMAFZ M ATHRGES, 5
WATE (160 ), X A>3t 42 L F & X F£35 1F 4y, see Kummer & Hoffmeister, supra;
Dodd & Ruback, Tender Offers and Stockholder Returns, 5 J. FINANCIAL ECON. 351
(1977).
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BEZMALPZLAMEE AN T HAELAGNRAEA, FRATE(161]),

(163) See SEC Proposed Rule 14e -2 (a), 44 Fed. Reg. 9987 (1979) (to be codified if
approved at 17 C.F.R. § 240.14e-2).
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[165) Proposed Rule 14e —2(c) , 44 Fed. Reg. 9988 (i979) [ to be codified if approved at 17
C.F.R. § 240. Me -2(c)]; Cf [ SUMMARY VOLUME] SECURITIES AND
EXCHANGE COMMISSION, INSTITUTIONAL INVESTOR STUDY REPORT, H.R.
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FAEENMMB R LWL EFRE, WRWEREATHHEAN).
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(167 Id. at 9977 n.113.

(168) A MKTH " MHATHRM A ERENBHACNHE B AERE"LHE
#7 8 A BEAT B K W ) Z K #5 % |, see SEC Exchange Act Release No. 15,548 (Feb. 5,
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